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Abstract
Since the introduction of the Multi-Unit Developments Act 2011 (‘the 2011 Act’), there has
been much discussion regarding its efficacy in facilitating the successful operation of Owners’
Management Companies (OMCs) in Ireland. The Act introduced new changes to ownership
and the management of common areas in Multi-Unit Developments and has been subject to
criticism in recent years.
One of the main criticisms of the 2011 Act is the inability of companies to effectively enforce
service charge debt recovery for long-standing debtors. Given that OMCs operate on a nonprofit basis, they are entirely reliant on the receipt of such charges in order to procure and fund
essential services. Therefore, a lack of swift and effective debt enforcement procedures has
serious implications for their overall financial and operational health.
This dissertation aims to examine the legal basis for debt recovery in Ireland and, more
specifically, how effectively the various methods of debt enforcement support the recovery of
service charge debt.
The study will examine the historical context underpinning the current system of debt
enforcement and how legislation has been shaped over the years. It will analyse the provisions
within the Multi-Unit Developments Act 2011 and other Acts relating to the enforcement of
debt collection, the positive and negative aspects of each, and whether these are sufficient to
protect the interests of OMCs in the pursuit of service charge debt recovery.
This research will be carried out in three stages. Firstly, the literature review chapter will
contain a meta-analysis of existing literature and studies on the topic of debt enforcement. This
initial review will form the basis of the primary research carried out on data obtained through
the use of a publicly accessible online questionnaire aimed at property professionals and
experienced Members of OMCs. The key areas of research will also be developed by targeted
interviews with legal experts in the areas of conveyancing and Multi-Unit Development law.
These three stages of research will determine the efficacy of existing debt recovery procedures
and whether there is scope for additional methods of enforcement specifically tailored to OMCs
in their pursuit of long-standing service charge debt.
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Glossary of Terms
Board of Directors: An elected group of individuals representing shareholders of a company.
The Board is a governing body that typically meets at regular intervals
to discuss and agree financial and operational policies and procedures of
a company.
Creditor:

A person or company to whom money is owing.

Debtor:

A person or persons owing money to a company or organisation.

Enforcement:

The act of compelling compliance with a rule, law, or obligation.

Lessee:

A person who holds the lease of a property. In the context of OMCs, the
lessee is the owner of the long leasehold apartment.

Lessor:

The legal owner of an asset who conveys the leasehold interest to the
Lessee. In Multi-Unit Developments, the Lessor is the OMC.

Managing Agent:

A PSRA licensed property professional who is engaged by the Board of
Directors of an OMC to administer the day to day running of the
company and procure services to maintain and keep the common areas
on behalf of the owners in the complex.

Member:

An owner of a unit contained within a Multi-Unit Development. An
owner who purchases a long leasehold interest becomes a Member of the
OMC. As a Member of the OMC, an owner has a say in how the common
areas are managed. If a Member is elected to become Director of the
OMC, then they will become involved in the running of the company.

OMC:

A company consisting of property owners as individual members or
shareholders, who own equal shares in the company. The OMC legally
owns the common areas of a Multi-Unit Development and is responsible
for their upkeep on behalf of the owners of each unit.

Service Charge:

A fee collected to pay for services related to a product or service. In the
context of Owners’ Management Companies, service charges are
collected in order to fund the upkeep and maintenance of common areas
in Multi-Unit Development.
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List of Abbreviations

AGM

Annual General Meeting

AON

Apartment Owners’ Network

BOD

Board of Directors

CBD

Central Business District

CSO

Central Statistics Office

EU

European Union

LBA

Letter Before Action

LPT

Local Property Tax

MUD

Multi Unit Developments (Act) 2011 (as amended)

OMC

Owners’ Management Company

PIA

Personal Insolvency Arrangement

PSRA

Property Services Regulatory Authority

RTB

Residential Tenancies Board

SC

Service Charge

SCSI

Society of Chartered Surveyors Ireland

WHO

World Health Organisation

VIII | P a g e

1.0 INTRODUCTION
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1.1 Introduction to Research Topic

Multi-Unit Developments have become a prominent feature of the Irish property market. In
recent years, there has been particular political and social emphasis on high-rise apartment
living as it is understood to be the most practical means of offering high-density accommodation
in central locations at great scale, contained in and around what William Alonso describes as
the Central Business District (CBD)1.
It has been observed by the Central Statistics Office2 (CSO) that apartments have increased in
number by 85 per cent since 2002, accounting for 12 per cent of all household types in 2016.
The Multi-Unit Developments Act 20113 introduced new changes to how the ownership and
management of the common areas of Multi-Unit Developments would operate, and has been
subject to criticism in recent years. Problems such as underfunding, inadequate maintenance,
sinking fund deficiencies, and a lack of sufficient technical knowledge and training on the part
of volunteer Board Members are all issues that continue to affect their operation. However, the
most common issue affecting OMCs would appear to be the growing problem with service
charge debt.
This dissertation will begin with a discussion on the historical context of debt recovery
procedures in Ireland and how these have shaped the current statutory and regulatory
procedures that operate today. It will examine existing methods of debt enforcement and the
issues encountered by OMCs when it comes to actually reclaiming debt once judgment has
been obtained. Chapter 2 will review existing literature and research on the topic as a means of
underpinning the primary research methodology outlined in Chapters 3 and 4. Through semistructured interviews and surveys, the research will examine the ways in which Multi-Unit
Developments operate, the typical issues encountered in many developments regarding service
charge debt recovery, and the processes involved in current debt recovery methods.

1

Alonso, W. (1964) Location and Land Use: Toward a General Theory of Land Rent. Harvard University Press
Central Statistics Office, Census of Population 2016 – Profile 1 Housing in Ireland,
https://www.cso.ie/en/releasesandpublications/ep/p-cp1hii/cp1hii/od/
3
Irish Statute Book, Multi-Unit Developments Act 2011. Office of the Attorney General.
https://www.irishstatutebook.ie/eli/2011/act/2/enacted/en/html
2
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Ultimately, this study will determine whether existing debt recovery methods are effective in
the context of OMCs and whether there is scope for additional methods of enforcement in the
pursuit of long-standing service charge debt.

1.2 Aim of Dissertation

The aim of this study is to analyse the key methods of debt recovery in Ireland in relation to the
recovery of service charge debt in Multi-Unit Developments and determine whether there is a
fundamental need for additional legislative support for Owners’ Management Companies.

1.3 Objectives
The objectives of this study are as follows:
i.

To review existing legislation regarding the operation of OMCs in a broad sense, and
more specifically to examine legislation relating to the enforcement of debt collection
in Ireland.

ii.

To carry out qualitative research and statistical analyses of OMCs in Ireland in terms of
their operation, financial health, and collection of service charge debt, and to use this
data to examine the potential ways in which current debt recovery laws may or may not
be effective.

iii.

To choose suitable methodologies for conducting both qualitative and quantitative
research, in the form of surveys and interviews with legal and property professionals
involved with the management of Multi-Unit Developments to develop primary
research material.

iv.

To analyse viewpoints from both legal and property professionals in this field on
whether existing regulation in Multi-Unit Developments is fit for purpose, and also
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whether there are sufficient protections for OMCs in relation to service charge debt
recovery.

v.

To present and discuss findings from the analyses of qualitative and quantitative
research.

vi.

To form a conclusion on the efficacy of existing legislation with regard to the operation
of Owners’ Management Companies and their ability to recover service charge debt.

vii.

To offer possible solutions in the improvement of debt enforcement procedures

1.4 Dissertation Structure

Chapter One describes the topic and structure of the dissertation, the aim of the research, the
objectives of the research, and the steps that will be taken in order to fulfil those objectives. It
briefly outlines the research methods employed in obtaining primary data to facilitate a
definitive conclusion on the efficacy of existing legislation with regard to the operation of
OMCs and, crucially, their ability to recover service charge debt.
Chapter Two will conduct a meta-analysis of existing literature and research on existing debt
enforcement procedures in Ireland and the historical context for our existing debt recovery
system. It will examine reports from key sources on the operation of OMCs and how longstanding service charge debt affects the management of Multi-Unit Developments across
Ireland. The literature review will develop the key areas of focus when it comes to carrying out
primary research in Chapters 3 & 4.
Chapter Three will describe the research methods that will be used in order to carry out primary
research and obtain both qualitative and quantitative data. The research will consist of both
semi-structured interviews and a multiple-choice, web-based survey. The semi-structured
interviews with legal experts in Conveyancing and Multi-Unit Development law provides an
expert focus on issues which are key to this research and assists in the formulation of the main
questions that were asked of respondents to the web-based survey.
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Chapter Four will outline the results of the primary research obtained through the chosen
methodologies as described in Chapter 3. It will present the findings of the web-based survey
through various forms of graphs such as bar charts and pie-charts, depending on the content of
the data and semi-structured interviews.
Chapter Five will analyse and discuss the research findings outlined in Chapter 4, focusing on
key patterns and trends in the data. The results will be discussed in relation to the aims and
objectives as outlined in Chapter 1.
Chapter Six will summarise the research and conclude whether it has found existing debt
recovery procedures to be effective in facilitating the recovery of service charge debt in OMCs,
and whether there is scope for additional methods of enforcement specifically tailored to MultiUnit Developments in their pursuit of long-standing service charge debt.
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2.0 LITERATURE REVIEW
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2.1 Introduction
As part of the aims and objectives of this dissertation outlined in Chapter 1, a literature review
was undertaken to compile and assess secondary research on the subject of debt enforcement
in Ireland, and how existing statutory procedures underpin service charge debt recovery for
OMCs.
This chapter will review the history of debt enforcement in Ireland and provide context for the
establishment of current statutory instruments for debt recovery. It will review the process by
which a Creditor obtains judgment, and the subsequent enforcement methods available to them.
It will then discuss this in the context of OMCs and outline the various methods of enforcement
available to them in recovering service charge debt. This review will also analyse the operation
of OMCs in Ireland and how significant service charge debt can impact both the financial and
operational functions of the company.
In undertaking research for this literature review, the writer has relied on a number of sources.
These include figures from the Central Statistics Office4 and research from the Housing Agency
and Clúid Housing5. The review will discuss findings from Paul Mooney, an expert in the area
of Multi-Unit Development Management, and observations from Suzanne Bainton6, an expert
in Conveyancing and Multi-Unit Development law. The review will analyse newspaper articles
with regard to MUD and civil debt recovery laws, the Irish Statute Book7, and the Law Society
Conveyancing Committee8.
In considering these sources, the purpose of the literature review is to examine and draw
conclusions on the efficacy of debt collection procedures in Ireland with respect to Multi-Unit
Developments. It will develop the core concepts of the study which will later form the basis of
semi-structured interviews and a web-based survey as described in Chapter 3.

4

Central Statistics Office, Census of Population 2016 – Profile 1 Housing in Ireland
Mooney, P. (2019) Owners Management Companies: Sustainable Apartment Living for Ireland, The Housing
Agency & Clúid Housing, Dublin
6
Bainton, S, Casey, N, Chapman, B, Cox, D, Daly, Maureen, Deeney, J, Donegan, S, Hession, R, Hynes, A
(2011) Complex Conveyancing. Bloomsbury Professional, Law Society of Ireland, 1st December, Dublin
7
Irish Statute Book, Office of the Attorney General. http://www.irishstatutebook.ie/
8
Law Society of Ireland, https://www.lawsociety.ie/Trainees/Committees
5
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2.2 History of Debt Enforcement in Ireland
Debt enforcement is an emotive topic in Ireland, particularly with regard to housing. Debtors’
prisons have a brutal history dating back to the establishment of the Dublin Debtors’ Prison
situated between Halston Street and Green Street in Dublin 1, which was built in 1794.
Colloquially known as the “Black Dog”9, it housed criminals who had often run up debts
through gambling, and were forced to remain there until their debts were repaid. The prison
was said to have been in “ruinous condition”10, and rooms were rented either furnished or
unfurnished, with less fortunate prisoners being held in the basement cells.
Dowdall11 asserts that the automatic jailing of debtors was not abolished until 1864. There was
found to be little central supervision within debtors’ prisons, and the enforcement of civil orders
was the responsibility of a government-appointed Sheriff, which often led to corrupt practices
as observed by Gilbert12.
Prisoners were separated into two classifications, “master” or “pauper”. The “pauper” found
themselves in a very precarious position, as they undertook work to pay back their debts while
also being dependent on the county for their maintenance13. Thus, they found themselves in a
constant cycle of debt.
Under the common law, citizens could be committed to debtors’ prisons for disruption of the
Queen’s Peace, by order of the Exchequer bench, by seneschal decree, by Judge’s fiat, by order
of the court of common pleas, or by Chancery attachment. Disruption of the Queen’s or King’s
peace is perhaps one of the most significant common law concepts originating from the AngloSaxons, and involved maintaining public order14. This exists in the modern day as the basis for
police services and law enforcement.15 The Lord Chief Justice of England and Wales, Lord
Judge16, declared that the concept of Queen’s Peace is “arguably the most cherished of all the
ideas from our medieval past, still resonating in the modern world”. He noted that police take

9

Gilbert, John Thomas (1854). A History of the City of Dublin Volume 1. Dublin: James McGlashan. pg. 275.
Ibid
11
Dowdall, D., (2013-2021) Study of Available 19th Century Irish Debtors’ Records, HistoryEye
12
Supra note 9, at pg. 275
13
Supra note 11, at pg. 3
14
Markus Dirk Dubber, (2005) The Police Power: Patriarchy and the Foundations of American Government
(Columbia University Press, 2005), pp. 15–16.
15
Card, R. (1979), Police Accountability and Control Over the Police, Bramshill Journal, Vol.1 (Autumn 1979)
pp. 9–14
16
The Rt Hon The Lord Judge, Lord Chief Justice of England and Wales, Police Foundation's John Harris
Memorial Lecture, Drapers Hall, London (7 July 2011).
10
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an oath “to cause the peace to be kept and preserved and prevent all offenses against people and
property”.
The Court of Insolvency was a non-jury court run by government-appointed commissioners
which allowed prisoners to apply for release once possessions were surrendered. The concept
that a Debtor should not be released from their debt or from prison until all their worldly goods
were given up to discharge their debt was a harsh one, which was accurately summed up by
Samuel Leigh in stating that:
“The person is for ever released, but the property never, as long as any claims remain
unsatisfied”17
The automatic jailing of Debtors was abolished with the introduction of the Small Debtor’s
Discharge Act 1864. Under this Act, the senior courts of common law known as the Queen’s
Bench, Chancery, Exchequer, and Common Plea courts, all of which had origins in medieval
law, were merged into the High Court.18 These were also known as the “Four Courts”, from
which the famous Dublin building derives its name.
The brutal history of debtors’ prisons and their propensity towards corruption, misconduct, and
mistreatment of prisoners living in abhorrent conditions underpin existing systems of debt
enforcement procedures. Ireland’s dark history with debt understandably provides context for
the rigorous, arduous, and often costly enforcement procedures of the modern day,

2.3 Current System of Enforcement

Once a judgment is secured against the Debtor, there are various methods of enforcement. The
Civil Debt (Procedures) Act 201519 abolishes the imprisonment of Debtors for non-payment of
civil debts, however—the Minister for Justice and Equality to this day has never issued the
relevant statutory instrument to give the Act legal effect. Therefore, technically speaking, the
Debtor may still be imprisoned if they can afford to repay a debt, but refuse to do so on foot of
an Instalment Order20. Instalment Orders compel a Debtor to repay the money that they owe

17

Leigh, Samuel. (1839) Leigh’s New Picture of London. Leigh & Co., p 45. Google Books
http://books.google.com
18
Supra Note 11, at pg. 2
19
Irish Statute Book, Civil Debt (Procedures) Act 2015. Office of the Attorney General
20
Courts Service, How to Enforce a Court Order for Debt https://www.courts.ie/how-enforce-court-order-debt
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over a set period of time in regular instalments, which are decided based on the Debtor’s
personal circumstances and means as examined in open court. They are governed by the
Enforcement of Court Orders Acts 1926 – 200921. If the Debtor fails to pay the instalment order,
the Creditor may seek a committal order, which would commit the Debtor to prison under very
specific circumstances.
However, imprisonment as a means to enforce debt has been found to be unconstitutional as
enunciated in the High Court Ruling of Laffoy J in McCann v Judge of Monaghan District
Court and Others22. The Irish Times23, in its report on the ruling, writes:
“Fundamental constitutional safeguards that must be in place before a person was
imprisoned were: that he or she was in court, unless the person deliberately absented
him or herself; that the person was told of his or her right to legal representation and
granted legal aid if unable to afford it; and that the court applied fair procedures and did
not make an order for arrest and imprisonment unless it was satisfied that the failure to
pay was due to wilful refusal or culpable neglect.”24
Ms Justice Laffoy subsequently quashed the imprisonment order, citing an “inconsistency with
the Constitution”.25
The Civil Debt (Procedures) Act 2015 (hereafter “the 2015 Act”) provides for the enforcement
of court judgments in relation to certain debts. The 2015 Act provides the District Court the
power to enforce attachment of earnings orders (s.10) and deduction from payments orders
(s.16), which compel an employer to divert monies from a person’s monthly wages to the
Creditor in order to pay down their debt26. The 2015 Act also amended the Debtors Act (Ireland)
187227 and s.6 of the Enforcement of Court Orders Act 194028 to remove references to the
imprisonment of Debtors for non-payment of debt.

21

Irish Statute Book, Enforcement of Court Orders (Amendment) Act 2009. Office of the Attorney General
[2009] IEHC 276
23
O’Donnell, D, Foley, F, (2009) Debtors Law Found Incompatible with Constitution, The Irish Times
https://www.irishtimes.com/news/crime-and-law/debtor-law-found-incompatible-with-constitution1.758920?fbclid=IwAR3zTqvLtMpC2Yl-TykzK3L6JKC96t2vva80b9J9RXeS0ZQlr2kILIsty2o
24
Ibid
25
Supra note 22, pg. 1
26
StepChange Debt Charity, What is an attachment of earnings order? https://www.stepchange.org/debtinfo/debt-collection/attachment-of-earnings.aspx
27
Irish Statute Book, Debtors Act (Ireland) 1872. Office of the Attorney General
28
Irish Statute Book, Enforcement of Court Orders Act, 1940. Office of the Attorney General
22
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2.4 Obtaining Judgment

A judgment ultimately protects the Creditor from attempting to pursue outstanding monies,
which may otherwise become statute-barred29. Once a debt becomes statute-barred, the Debtor
can no longer be compelled to pay the outstanding monies and the debt becomes unrecoverable.
When a Creditor obtains judgment in the Courts, they can then proceed to enforce the judgment
using the range of procedures open to them, which are discussed in the following section.
Obtaining judgment makes it public knowledge that a debt is owed to the Creditor. In these
circumstances, the Debtor may be unable to obtain any further loans and the judgment can be
enforced through what is called an enforcement order. A Creditor typically has 12 years30 from
the date of the judgment to bring enforcement proceedings, which are usually valid for one
year. Leave of court is required in cases where the Creditor wishes to enforce a judgment after
more than 6 years have passed.31 Obtaining judgment is crucial in order for the Creditor to
ensure that the amount owed remains legally recoverable, and establishes a number of
enforcement options. In the context of OMCs, the process for obtaining judgment can be
lengthy and potentially costly, especially where there are a large number of Debtors.
In order to initiate debt proceedings, the Creditor (in this case the OMC) instructs their legal
advisors to issue a letter of demand to the Debtor. The letter of demand must state the full
amount of the debt owed and contain their full name and address. This is known as the Letter
Before Action (LBA) and should provide a timeframe in which the debt must be fully
discharged, highlighting that failure to do so will result in the issue of legal proceedings against
the Debtor.32
In the event that there is no response to the initial demand letter within the specified period, a
further letter of demand can be issued by the Creditor or their legal advisors. Should the Debtor
fail or refuse to reply, court proceedings can then be initiated. In order to progress the matter as
quickly as possible, proceedings must be initiated immediately following the end of the period
allowed to discharge the debt. This will also ensure that the Debtor is aware of the seriousness
of the situation.

29

Irish Statute Book, Statute of Limitations Act, 1957. Office of the Attorney General
Court’s Service, Execution (enforcement). https://www.courts.ie/execution-enforcement
31
Citizen’s Information, Enforcement of Debt Judgments – Debtors (Ireland) Act 1840
https://www.citizensinformation.ie/en/money_and_tax/personal_finance/debt/enforcement_of_judgments.html
32
Ivar Fitzpatrick & Co. Legal Process – Obtaining Judgment. https://debtcollect.ie/obtaining-judgment.html
30
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2.5 Monetary Jurisdiction of the Courts

If the Debtor owes less than €15,00033, proceedings should be brought in the District Court by
way of a Claim Notice. If the debt is between €15,00034 and €75,000, this will involve the
issuing of a Civil Bill in the Circuit Court. Anything above this amount means that the debt
recovery proceedings should be taken to the High Court35.
In the event the Debtor fails to respond within the timeframe specified in the summons, the
Creditor can then apply to the relevant court to obtain judgment. This requires the preparation
and signing of an Affidavit of Debt, which is prepared by the OMC’s legal advisors and signed
by the relevant Creditor.

2.6 Service Charge Recovery – Methods of Debt Enforcement

Where an OMC has obtained judgment and the Debtor fails to pay the outstanding monies,
there are a number of enforcement options available to the OMC.
1. Instructing the Sheriff or County Registrar.
Execution against goods occurs where the Creditor obtains an order from the court which
instructs the Sheriff or County Registrar to attend on the Debtors’ premises and seize goods
for the purpose of satisfying the judgment debt36. The goods are then sold, and the money
is used to pay down the debt. However, this option requires that the address of the Debtor
to be known to the OMC. In some circumstances where there is significant debt owing on
the property, the whereabouts of the owner are not always available to the Management
Company.
2. An Instalment Order application
As stated, Instalment Orders provide that the outstanding debt is paid over a set period of
time in regular instalments. The instalments are determined based on what is deemed

33

Irish Statute Book, Jurisdiction of Courts and Enforcement of Judgments Act, 1998. Office of the Attorney
General. https://www.irishstatutebook.ie/eli/1998/act/52/enacted/en/html
34
Ibid
35
Citizen’s Information, Court Proceedings for Recovering Debts
https://www.citizensinformation.ie/en/money_and_tax/personal_finance/debt/court_procedures.html
36
Supra note 31, pg. 1
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affordable on an individual basis. Instalment Order proceedings must be brought within the
jurisdiction where the owner resides. In some circumstances the OMC will not always know
the whereabouts of the Debtor. However, an application can be brought on the basis that the
only known address of the owner is the property that the debt is associated with. The District
Court may upon application allow for service of an Instalment Order summons by way of
email or other forms of digital delivery, or by advertising in the newspaper if necessary.
Instalment Orders are governed by the Enforcement of Court Orders Acts 1926-2009 and
Order 53 of the District Court Rules.37

3. Judgment Mortgages
A judgment mortgage could be registered as a charge against the property, which “has the
same effect as taking out a mortgage”38. When the property is sold, the judgment mortgage
must be paid off. This can be used as the basis for an application seeking an order for the
sale of the property. Again, this presents problems if the OMC do not know the whereabouts
of the service charge Debtor. Substituted service such as by way of email is possible upon
application. Often the interest on a judgment mortgage is only recovered when the owner
wishes to sell.

4. Debt Reporting
The judgment could be reported publicly in fora such as Stubbs Gazette or the Irish Credit
Bureau. This will affect the Debtor’s personal credit rating, and as stated previously may
preclude them from obtaining any further loans. However, in some circumstances the
Debtor’s credit rating may already be affected, so this may not have the desired effect in
terms of prompting payment of the service charge debt. If, however, the Debtor is seeking
to maintain a good credit rating, then this method of enforcement would cause problems for
the Debtor and might encourage them to pay the debt. However, it still does not provide a
guaranteed enforcement procedure to ensure that the OMC will fully recover the debt.
5. A Garnishee Order
A Garnishee Order can be obtained in situations where there are no goods to be seized to
offset against the debt owed. If the Debtor owes money to a Creditor, and a third party owes
37
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money to the Debtor, then the Creditor can obtain a court order directing the third party to
pay money directly to the Creditor. This method may be relevant in cases where the owner
is receiving rental income on the property whilst owing significant service charge arrears39.

Unfortunately, where service charge debt is owed to an OMC, no one circumstance will be the
same as another. In some cases, it will be important for the company to seek legal advice from
their solicitor in order to establish the best course of action for securing the debt as quickly as
possible. Bainton40 writes that there was some discussion about providing for the recovery of
service charge debt in the MUD Act through the Small Claims Court, though this was never
enacted, and service charge debt continues to be classed as a simple contract debt in the
appropriate court. Further research will be required in order to determine the efficacy of existing
enforcement procedures, and whether they are sufficient to protect the interests of OMCs.

2.7 The Service Charge Scheme41
In the report entitled Owners Management Companies: Sustainable Apartment Living for
Ireland42 completed by Paul Mooney, a Chartered Surveyor with over 25 years of practice in
residential property management, he writes that the OMC structure was intended to facilitate
and “empower”43 owners, as shareholders, to determine and procure services as they felt were
necessary as part of their individual interest in their units. It effectively establishes free reign in
the collective running of the common parts of the development, among groups of individuals
who are not at all familiar with the technical and legal aspects of Multi-Unit Developments.
The intention was for Members to have some element of collective responsibility in taking
ownership of the common parts of the development, with core values of an OMC being
“transparent, inclusive, democratic and equitable”.44
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Fig. 1.0, The Service Charge Scheme (Paul Mooney).

In the report45, Mooney also acknowledges that OMCs are “entirely reliant” on funding received
by their Members in the form of service charges to facilitate the day-to-day operation and
financial commitments of the OMC.46 As part of this study, a financial review was carried out
on 50 OMCs, and found that the average debt at year-end ran at 52%47 of income, rising to
67%48 for larger developments. In this study, four OMCs had over one year’s service charge
income in debt.49

Table 1.0, Analysis of CRO returns of 33 OMCs (Paul Mooney)

45

Supra note 42, at pg. 34-35
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47
Supra note 42, at pg. 34. Table 1.0, Paul Mooney Analysis of CRO returns of 33 OMCs.
48
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Out of 50 companies that were surveyed, it was found that there is a significant Debtor issue
with OMCs as the rate of debt as a percentage of income ranges from 0.51% in small
developments to 298% in larger developments50.
Mooney concludes51 that the data suggests that there is a “culture” of non-payment of service
charge debt in Ireland, and that this not only impacts on each company’s ability to fund its dayto-day operations and sinking funds but has a “knock-on” effect in that OMCs are not in a
position to procure loans from lending institutions.
Rousse52 comments on Mooney’s Report53, adding that the study makes certain
recommendations for changes to statutory instruments and regulatory systems, including the
introduction of a more robust dispute resolution via a non-judicial tribunal, and more effective
avenues for the recovery of service charge debt “outside of the courts”. He also asserts that “it
is worth noting that OMC service-charge debt is ‘excludable’ from a personal insolvency
arrangement under the Personal Insolvency Act 2012”.54 The Personal Insolvency Act
introduced a debt resolution mechanism known as the Personal Insolvency Arrangement
(PIA)55 for people who are unable to afford to pay their personal debts. Under these
arrangements, debts are either classified as unsecured or secured. Secured debt is one that is
supported by an asset, such as a home mortgage where the property is mortgaged to secure the
loan debt56. This arrangement is similar to examinership, a process in Irish law whereby the
protection of the Court is obtained to assist in the continued running of a company. In most
cases, these companies—although in financial difficulty—are considered to potentially still be
viable57. Rousse58 acknowledges that “service-charge debt may be written off in a PIA only
with the consent of the Creditor, which in this case is the OMC.”59
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Where one owner fails to pay a debt, it is the other owners collectively who “fund the default”.
Similarly, where a debt is written off by an OMC, it is the other Members collectively who bear
the brunt of that burden. This is not a sustainable model, and demonstrates the kind of collective
complicity in the operation of OMCs that encourages what Mooney60 describes as a “culture of
non-payment”61 with respect to service charges. Mooney is intimately familiar with what he
describes as “the cumbersome legal process taken to pursue service charge debt, and the
difficulty in persuading courts to penalise defaulters, by allowing costs and interest charges”
which “almost rewards Debtors for non-payment”.62
Over the course of the study, Mooney carried out interviews with key figures in the industry
and found that many apartment owners will seek certain services before making payment or
will withhold payment due to poor service or lack thereof. Mooney asserts that “this is
counterproductive, as the less funds the OMC has, the fewer services it may provide”.63
This sentiment is echoed by Byrne64, who describes a level of “frustration” among owners who
feel that their fellow neighbours wilfully misunderstand the system and employ cyclical logic.
They are dissatisfied with the service, therefore feel that they are not obliged to pay the service
fee, “when in reality, if they are not satisfied, they still have to pay, but they should become
involved in the OMC and ensure that their money is being spent wisely”65.
McKeown66 reinforces this point, adding that non-paying Members can be precluded from
voting at AGMs and would therefore have “no control over the future expenditure” of their
management companies. She references Gogan67, who asserts that non-payment of service
charges actually “dilutes” Members’ ability to effect change within their OMC. McKeown68
concludes that:
“The debt collection process in Ireland is slow and costly. The statute of limitations
further restricts OMCs who have not pursued those Members in arrears for service
charges as after 6 years the outstanding service charges may be statute-barred. This is
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difficult as the Member may not have been pursued due to lack of funds within the
OMC. […] Without the introduction of sanctions against those Members who fail to pay
their service charges, there is a real risk that many OMCs in Ireland could become
insolvent. There needs to be a simplified legal mechanism to collect the debt outside of
the traditional court system.”69

2.8 Conclusion
The literature review identified what Mooney70 describes as a “culture of non-payment of
service charges”, revealing a growing problem with OMC debt on a national level. However,
the review highlighted certain gaps in existing literature on the topic, such as Debtors’ attitudes
towards existing enforcement procedures, and whether these procedures are effective in
prompting paying of service charge debt.
Ultimately, the literature review identified three core concepts which will form the basis of the
semi-structured interviews as outlined in Chapters 3 & 4. These are “Enforcement”,
“Judgments” and the “Culture of Non-Payment”.
It is hoped that further research by way of semi-structured interviews with legal experts in the
area of Multi-Unit Development law and conveyancing will reveal the extent to which existing
enforcement procedures protect the interests of OMCs in the recovery of service charge debt,
and whether these systems go far enough.
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3.0 RESEARCH METHODOLOGY
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3.1 Introduction
Williams & Chesterman71 acknowledge that the aim of qualitative research is to determine the
quality of something and describe it in some enlightening way. They assert that:
“Qualitative research can lead to conclusions about what is possible, what can happen,
or what can happen at least sometimes; it does not allow conclusions about what is
probable, general, or universal”72
Quantitative research, on the other hand, aims to be able to determine the generality of a given
phenomenon or feature, about how typical or widespread it is, and how much of it there is;
about regularities, tendencies, frequencies, distributions. Quantitative research seeks to measure
things, to count, and to compare statistically.
Thus, it is a commonly held misconception that quantitative research is generally more
objective and clinical in its design, whereas qualitative research is thought to be far more
subjective. However, this position implies that one approach may be more effective than the
other for any one area of study. The reality is that they are merely two different approaches to
the same end, and whether one is employed versus the other depends entirely on the nature of
the research topic. It is true to some extent that qualitative research is more subjective, as it
often requires what Williams & Chesterman describe as “empathy (e.g., in interviews) and
imagination (e.g., in discourse analysis)”73.
The difference between these two approaches, however, says little about their comparative
value. Therefore, this study aims to amalgamate the two, as the qualitative aspect of the semistructured interview will ideally influence the direction and design of the more quantitativebased survey questionnaire. These research methods will both aim to achieve the objectives of
the research as set out in Chapter 1.
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3.2 Research Plan
The research plan will be carried out in a sequential design, whereby information gathered
through each research strategy will ideally inform the design and structure of the next.
Sequential design is based upon the idea that each stage of research reveals key information
that will subsequently inform the next stage, as Driscoll et al.74 asserts that the “collection of
mixed methods data strategies involves collecting data in an iterative process whereby the data
collected in one phase contributes to the data collected in the next”.
Using this method, this dissertation firstly conducts a review of secondary information via the
literature review, which will inform the structure of the qualitative interview stage, which will
then inform the structure of the quantitative-based survey approach. Collectively, these methods
will reveal key findings which will then form the basis of the conclusion.

Fig, 1.1, Creswell’s Sequential Exploratory Design75

3.3 Qualitative Research
Hammond & Wellington76 describe the qualitative method of research as “data generated in
non-numeric form, i.e., as pictures, texts, images, sound or moving images”, and observe that
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qualitative data is often required to be broken down or reduced into core concepts in order to
track patterns that can be described, explored and explained. They continue:
“An interview is often thought of as a necessarily qualitative method and a survey as a
quantitative one, but there is no reason why an interviewee should not be asked, say, to
rank preferences about different courses of action or why a survey should not include
open-ended questions requiring responses in text format.”77

3.4 Quantitative Research
Similarly, quantitative methods are thought to be more numeric-based, and generally offer a
clear-cut measurement of particular patterns. Hammond & Wellington78 describe data that is
collected in the form of numbers, and can easily describe, explore, and explain. They observe
that:
“The key questions to ask about quantitative analysis concern not the complexity of the
analysis but the type and quality of the data, i.e., are the data fit for the statistical tests
being undertaken? Are measurements reliable? Are the samples representative and how
would we even know if they were?”79

3.5 Interview Design
Turner80 asserts that interviews are generally a qualitative research technique which involve
posing open-ended questions to gain an understanding of participants’ experiences and
viewpoints regarding a particular subject. There are varying structures81 available when
conducting interviews, such as unstructured, structured, or semi-structured. The unstructured
interview is conducted in a free-flow manner, and does not offer any predetermined questions
for the participant. It is very much an informal, conversational approach to a particular topic,
and therefore can be more difficult to condense down into core concepts for further research.

77

Supra note 76, at pg. 156
Ibid
79
Supra note 76, at pg. 158
80
Turner, D. W. (2010) Qualitative Interview Design: A practical Guide for Novice Investigators. Journal of the
Qualitative Report. 15(3); 754-760.
81
Dr. McLeod, S. (2014) The Interview Research Method, Simply Psychology.
https://www.simplypsychology.org/interviews.html
78

22 | P a g e

The structured interview is a more quantitative-based method of research, where the interviewer
provides “a set of prepared closed-ended questions in the form of an interview schedule, which
he/she reads out exactly as worded82”. Lastly, the semi-structured interview offers open-ended,
predetermined questions to interview participants in order to gain a more in-depth
understanding of participants’ viewpoints and experiences in a particular subject. The responses
are typically informal and unstructured, but far less so than those elicited from unstructured
interviews.
Through the use of a semi-structured interview approach, this research will target legal and
property experts in Multi-Unit Development law and aims to build upon the existing body of
knowledge surrounding service charge debt recovery and existing enforcement procedures. The
core concepts revealed in the literature review will underpin the design and structure of these
interviews.

3.6 Survey Design
Jackson83 describes the survey method as “questioning individuals on a topic or topics and then
describing their responses”. The essence of surveys is to gather primary data in order to test
concepts, reflect attitudes, and form conclusions. When conducting surveys, the primary goal
is to design questions that are unambiguous to ensure all results are reliable and valid. Gillham84
asserts that misunderstandings in surveys, unlike interviews, cannot be easily detected or
corrected.
The survey will be conducted through a web-based platform which will allow participants to
answer questions remotely. Participants will be reminded that their responses are aggregated
and remain strictly anonymous. Under no circumstances are individuals identifiable in the
analysis of results. The survey will be put through an initial test phase to determine whether
there are any issues with the structure of questions or the response options available. The
questions will mostly be closed-ended in order to gather more quantitative-based data.
However, an open-ended question will be included at the end to give respondents an opportunity
to include their own thoughts and opinions if the predetermined choices are not appropriate.
They can also elaborate on a particular matter if necessary.
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The questionnaire will target property professionals, legal experts, and owners who are closely
involved in the operation of their OMC. Given the specialised nature of the subject, it is likely
that only those familiar with the operation of OMCs will be in a position to offer opinions on
many of the questions.

3.7 Limitations of Research
The author encountered one significant limitation over the course of the research. On the 11th
of March 2020, the World Health Organisation85 (WHO) declared that the outbreak of the
COVID-19 virus was classified as a global pandemic. More and more countries began to
experience clusters of cases and significant levels of community transmission, leading to
government-imposed closures and restrictions in many countries. On the 12th of March 2020,
Taoiseach Leo Varadkar announced that, on foot of the announcement by the WHO, the Irish
government would be taking steps to contain the spread of the virus, and on the 27th of March
the country went into a full lockdown. Schools, offices, hospitality, and public institutions were
closed, and any non-essential workers were asked to remain at home and work remotely where
possible. This caused considerable disorder not least with academic institutions and a sudden
transition to online learning.
For the purposes of conducting this research, it should be noted that considerable disruption
occurred as a result of the pandemic and access to educational institutions, offices, and libraries
was limited at times. However, the COVID-19 vaccine rollout programme commenced in
January 2021 and has been successful, with over 93%86 of the adult population having received
at least one dose, and 91.7%87 the recommended two doses.
Though restrictions were lifted on a phased basis, the government advised that where possible,
people should continue to work remotely. This meant that in-person meetings were limited, and
the author was required to conduct semi-structured interviews remotely via Microsoft Teams.
Access to survey participants was equally limited by the pandemic, as the disruption caused by
85
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the virus meant that many people were still working remotely. Therefore, it was necessary to
share the survey across multiple online platforms such as LinkedIn, WhatsApp, email, and other
social media sites such as Facebook and Twitter.
The highly specialised nature of the topic also limited the target demographic for survey
participants. The author initially gained 40 responses from respondents working in Multi-Unit
Development management and the legal profession. However, upon contacting the Apartment
Owners’ Network (AON), the survey was shared via their social media and subsequently
received an overwhelming response with an additional 102 participants. It should be noted that
the majority of these additional respondents were owners and Board Members of OMCs who
were actively engaged with issues surrounding the operation of their management companies.

3.8 Conclusion

The chosen research methodologies as outlined in this chapter will ideally produce data in
sequential design, which will inform the author on the design and structure of each subsequent
method. It is hoped that semi-structured interviews with legal experts in the areas of
conveyancing and the operation of OMCs will reveal core concepts and strategies that will
inform the key questions for the web-based survey. The survey will be shared more widely
among owners involved in MUD management and the operation of OMCs, legal experts, and
property management professionals. It will gather data in relation to the background,
occupation, and experience of the participant base. Participants will be asked to indicate how
effective, in their experience, existing enforcement procedures are in the recovery of service
charge debt and how they would feel about the introduction of additional supports.
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4.0 FINDINGS AND RESULTS
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4.1 Introduction
The secondary research material examined in the Chapter 2 provided context for existing debt
enforcement procedures in Ireland and how they support OMCs in recovering service charge
debt. It revealed that current procedures are both costly and time-consuming, and that despite
various measures designed to facilitate debt collection, long-standing service charge debt
remains a key area of concern for those involved in Multi-Unit Development management.
The author noted that further research would be required to determine how service charge debt
affects the operation of OMCs and whether the existing legislative framework surrounding debt
enforcement is sufficient to facilitate service charge debt recovery. Additionally, it will be
important to examine how Debtors respond to existing enforcement procedures and whether
there is a requirement to introduce additional protections for OMCs.
As noted in Chapter 3, qualitative research such as interviews and open-ended questionnaires
often generate large volumes of data which are then required to be condensed to reveal certain
patterns. Through discourse analysis, data is broken down to establish core concepts which can
be used in further research. This chapter will outline and describe data that has been gathered
from semi-structured interviews with legal experts in conveyancing and Multi-Unit
Development law and outline how this has been used to develop key areas of focus. A survey
will then be conducted in order to obtain quantitative research into these key areas of focus.

4.2 Interview
Semi-structured interviews were undertaken with Julie Mullan of McGrath McGrane Solicitors
and Suzanne Bainton of Liston & Co. Solicitors, both experts in the areas of conveyancing and
Multi-Unit Developments. The interviews were split into three sections: “Enforcement”,
“Judgment”, and “Culture of Non-Payment”. There were 9 questions in total, and participants
were provided with the questions 1 week in advance of the interviews to provide an opportunity
to reflect and consider their responses. Each question was open-ended and designed to be more
analytical than those included in the survey. Interviewees were approached on the basis of their
expert knowledge of conveyancing and litigation in order to garner their opinion on the topic
of service charge debt recovery in Ireland.
The purpose of each interview was to establish conclusions based on the following:
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1. How important debt enforcement is in the context of Owners’ Management Companies;
2. Whether there was any scope for more robust debt enforcement measures to be introduced;
and
3. What those measures might look like.
Each interview was conducted remotely through Microsoft Teams. As stated in Chapter 3,
although COVID-19 restrictions allowed in-person meetings, it was decided that it would be a
safer option to conduct the meeting remotely.

4.3 Interview Findings
The interview was split into three different sections. The first section offered questions around
the topic of enforcement and what existing methods tend to be the most effective. The second
section focused on the topic of judgments, and whether Management Companies run into
difficulty securing debts that have become statute barred. The final section contained questions
relating to issues of non-payment, and whether there was any merit to what Mooney88 describes
as a “culture of non-payment” in Ireland. The following summarises the core concepts derived
from each interview, with full transcripts provided in Appendices 1 & 2.
Section 1 – Enforcement
Both Julie Mullan and Suzanne Bainton observed that existing debt enforcement procedures
were merited in certain circumstances, but there was no one-size-fits-all solution for OMCs in
the pursuit of service charge debt. Both participants agreed that existing procedures can be both
costly and time-consuming for OMCs. Julie Mullan acknowledged that she understood why
OMCs and their agents were slow to initiate the process, as there is often a balance between
enforcement and encouragement when it comes to prompting payment from Debtors.
Section 2 – Judgments
Both interview participants acknowledged that the most crucial step in debt enforcement for
OMCs is obtaining judgment. This protects the Creditor’s position, as outlined in Chapter 2.
However, both agreed that in some cases there is an assumption on the part of the Board that a
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judgment will solve the issue, when in actual fact this is often just the first step in a very long
process.
Section 3 - “Culture of Non-Payment”
Participants were asked whether they agreed with Mooney’s assessment that there was a
“culture of non-payment of service charges” in Ireland. They concluded that whilst they did not
necessarily disagree with Mooney’s observation, they believed that a lack of immediate
consequences for non-payment coupled with a lack of awareness on the part of Debtors
contributed to a growing issue with non-payment. They felt that it was simply “too easy not to
pay”, and that Debtors tend to prioritise other financial commitments over the payment of
service charges. Julie Mullan felt that an additional RTB enforcement option may be of benefit
to OMCs and would mitigate the cost factor, whilst Suzanne Bainton suggested the possibility
of introducing legislative support for the withdrawal of services for OMCs. Ultimately, both
participants agreed that additional supports tailored to OMCs are needed, and that existing
enforcement procedures, while effective in some scenarios, were not sufficient in every
circumstance.

4.4 Survey

A survey was conducted based on core concepts developed on foot of the semi-structured
interviews. The survey was split into three sections. The first section comprised three questions
which were designed to establish the background of respondents, such as their occupation, their
level of familiarity with MUDs, and what, in their opinion, was the most pressing issue being
faced by OMCs.
The second section comprised six questions which were designed to establish participants’
views around current systems of debt enforcement in the context of OMCs. These questions
indicate the number of OMCs the participants are involved with, whether they invest significant
time in service charge debt collection or litigation, and how effective they believe current debt
enforcement procedures are in the pursuit of service charge debt by OMCs. Respondents were
then asked to consider whether the sale of a property is often the only method to secure longstanding service charge debt, and to indicate how responsive Debtors are to the threat of legal
proceedings versus the issuing of legal proceedings.
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The third and final section of the survey focuses on participants’ views in relation to potential
reform for OMCs. The questions determine whether there is support for the introduction of
additional debt enforcement methods specifically for OMCs, and measures participants’
support or otherwise for the introduction of RTB arbitration procedures and legislative
protections for the withdrawal of services in the event of non-payment.
The survey was created through SurveyMonkey and a test run was conducted among three
participants before being published. The test run established whether there were any flaws with
the design of each question, and it was suggested by one participant that the inclusion of “NonApplicable” and “Don’t Know” options would help to avoid unreliable data.
Following the test run period, the survey was amended and shared among fellow Managing
Agents and legal professionals via email and LinkedIn. The survey link was subsequently
propagated via social media and received 142 responses in total.
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4.5 Survey Findings
Question 1: “Which of the following best describes your current occupation?”
Answered: 141

Skipped: 1

Answer Choices
Residential Block Management

Responses
37.59%

53

Estate Agent

4.26%

6

Legal Occupations

4.96%

7

Office and Administrative Support Occupations

11.35%

16

Other (please specify)

41.84%

59

Total

141

The survey found that among respondents, 37.59% indicated that they worked in residential
block management, 4.26% were estate agents, 4.96% worked in legal occupations, and 11.35%
worked in office and administration. The largest portion of respondents held “Other” positions
whilst being active members of their OMCs, constituting 41.84% of those surveyed.
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Question 2: “How familiar are you with Multi-Unit Development Management?”
Answered: 142

Answer Choices
Not very familiar

Skipped: 0

Responses
4.93%

7

Somewhat familiar

38.03%

54

Very familiar

57.04%

81

Total

142

The survey revealed a strong level of familiarity with MUD management amongst respondents.
95.07% of all respondents indicated that they were familiar with Multi-Unit Development
Management. Of these, 57.04% indicated that they were very familiar.
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Question 3: “Which of the following, in your view, is the most pressing issue in Residential
Multi-Unit Development Management?”
Answered: 142

Skipped: 0

Answer Choices

Responses

Title issues with respect to the Transfer of Common Areas

4.93%

7

Service Charge Debt Recovery

45.07%

64

Sinking Fund Provisions

39.44%

56

Poor Maintenance

8.45%

12

Don't know

2.11%

3

Total

142

45.07% of survey participants felt that service charge debt recovery was the single most
pressing issue in Multi-Unit Development management. Sinking fund deficiencies followed
closely, with 39.44% giving priority to this issue. Only 8.45% of respondents felt that poor
maintenance was a priority issue for OMCs, most likely due to the fact that service charge debt
can impact an OMC’s ability to provide adequate services.
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Question 4: “Please indicate the number of Owners’ Management Companies that you or
your office are involved with”
Answered: 109

Skipped: 33

Answer Choices

Responses

None

17.43%

19

Between 1-5 OMC clients

44.95%

49

Between 5-10 OMC clients

3.67%

4

Between 10-20 OMC clients

10.09%

11

20+ clients

23.85%

26

Total

109

The survey revealed that 82.56% of respondents were currently involved with at least 1 OMC.
Of these, 44.95% dealt with between 1-5 companies; 10.09% dealt with between 10-20; and
23.85% dealt with more than 20 companies.
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Question 5: “Do you and/or your client invest significant time in Service Charge debt
collection/litigation?
Answered: 109

Answer Choices

Skipped: 33

Responses

Yes

64.22%

70

No

18.35%

20

6.42%

7

11.01%

12

Don't know
N/A
Total

109

The survey revealed that service charge debt collection/litigation remains a time-consuming
issue for the majority of respondents. 64.22% felt that they invest significant time in debt
collection.
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Question 6: “In your experience, how effective are existing methods of debt enforcement
in the recovery of Service Charge debt for Owners’ Management Companies?”
Answered: 110

Skipped: 32

Answer Choices

Responses

Not very effective

53.64%

59

Somewhat effective

35.45%

39

Very effective

2.73%

3

Don't know

8.18%

9

Total

110

The survey revealed a high level of dissatisfaction with existing debt enforcement procedures,
with 53.64% of respondents indicating that these methods were not very effective. 35.45% of
respondents indicated that they felt existing methods were somewhat effective, with only 2.73%
believing these methods to be very effective.
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Question 7: “In your experience, have your OMC clients often been in a position where
the sale of a property was the only method to secure long-standing Service Charge debt?”
Answered: 109

Skipped: 33

Answer Choices

Responses

Yes

72.48%

79

No

9.17%

10

18.35%

20

0.00%

0

Don't know
N/A
Total

109

When asked whether their OMC clients were often in a position where the sale of a property
was the only method to secure long-standing service charge debt, an overwhelming 72.48% of
respondents affirmed that this was the case.
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Question 8: “In your experience, how responsive are Service Charge Debtors to the threat
of legal proceedings?”
Answered: 109

Answer Choices

Skipped: 33

Responses

Not very responsive

43.12%

47

Somewhat responsive

40.37%

44

3.67%

4

12.84%

14

Very responsive
Don't know
Total

109

When asked about the responsiveness of service charge Debtors to the threat of legal
proceedings, the survey yielded mixed views. 43.12% of those surveyed felt that Debtors were
not very responsive to the threat of proceedings, whilst 40.37% believed them to be somewhat
responsive. Only 3.67% of those surveyed felt that Debtors were very responsive.
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Question 9: “In your experience, how responsive are Service Charge Debtors to the
issuing of legal proceedings?
Answered: 110

Answer Choices

Skipped: 32

Responses

Not very responsive

28.18%

31

Somewhat responsive

50.91%

56

5.45%

6

15.45%

17

Very responsive
Don't know
Total

110

The survey revealed that, in general, participants believed Debtors to be more responsive to the
issuing of legal proceedings, with 50.91% feeling that Debtors were somewhat responsive.
28.18%, however, still felt that they were not very responsive. Only 5.45% felt that Debtors
were very responsive.
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Question 10: “In your view, should additional methods of debt enforcement be introduced
that are tailored towards Owners’ Management Companies?”
Answered: 103

Answer Choices

Skipped: 39

Responses

Yes

89.32%

92

No

2.91%

3

Don't know

7.77%

8

Total

103

When asked whether they felt that additional enforcement procedures should be introduced to
support OMCs in the recovery of service charge debt, participants responded overwhelmingly
to the affirmative. 89.32% felt that additional methods of debt recovery were necessary. Only
2.91% of respondents felt that the introduction of additional procedures was not necessary.
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Question 11: “How supportive would you be of the possibility of introducing additional
RTB arbitration processes for Service Charge debt recovery?”
Answered: 105

Answer Choices

Skipped: 37

Responses

Strongly in favour

40.00%

42

In favour

31.43%

33

Neutral

8.57%

9

Against

5.71%

6

14.29%

15

Other (please specify)

0.00%

0

None of the above

0.00%

0

Strongly against

Total

105

The survey revealed that 71.43% of respondents would be in favour of an RTB enforcement
option for OMCs to recover service charge debt. Of these, 40% indicated that they were strongly
in favour of this approach. 20% of respondents, however, were against this option. Of these,
14.29% indicated that they were strongly against this measure.
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Question 12: “How supportive would you be of introducing legislative support for OMCs
to withdraw certain services, such as parking privileges, in the event of non-payment?
Answered: 105

Skipped: 37

Answer Choices

Responses

Strongly in favour

69.52%

73

In favour

19.05%

20

Neutral

5.71%

6

Against

3.81%

4

Strongly against

1.90%

2

Total

105

Participants were asked whether they would be in favour of introducing legislative support for
the withdrawal of non-essential services such as parking privileges in the event of non-payment.
Overwhelmingly, 88.57% of respondents indicated that they would be in favour of this measure,
with 69.52% of these being strongly in favour.
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Question 13: “If you have any personal views on whether additional supports are needed,
please state below”
Answered: 51

Skipped: 91

This question invited survey participants to offer any personal views on whether additional
supports are needed for OMCs. Of the total number of participants, 51 chose to submit their
individual views on the matter with the full detail shown in Appendix 4. Of the wide-ranging
opinions that were observed, there were some common trends in each of the responses as noted
below:
-

Some responses indicated support for allowing OMCs to force the sale of a property in
the event of significant service charge debt.

-

There were mixed views on the potential introduction of an RTB enforcement option.
Some respondents felt that this would be a cost-effective option for OMCs if Members
did not wish to undertake significant legal costs through existing debt enforcement
procedures. However, many respondents also felt that an additional RTB enforcement
option would be ineffective, as they felt the RTB might favour lengthy arbitration
processes over the timely collection of outstanding fees.

-

Responses indicated that the lack of immediate consequences for non-payment often
plays a large part in owners developing significant service charge arrears.

-

Participants voiced their support for a stronger legal framework regarding service
charge debt recovery for OMCs.

-

Some participants felt that owners with significant service charge arrears should be
precluded from being indemnified under the OMC’s block policy.

-

Many respondents concluded that OMCs are reliant on service charge collection in order
to fund essential services and felt that it was completely unacceptable for Members who
pay their fees to bear the brunt of the costs.
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4.6 Summary
Data obtained through semi-structured interviews and a web-based survey elucidated a number
of key findings. This data reveals a systemic problem with non-payment of service charges
stemming from a lack of immediate consequences for non-payment. Interview participants felt
that whilst existing enforcement procedures were effective in certain circumstances, there was
certainly a need for additional procedures tailored to OMCs in the pursuit of service charge
debt. Julie Mullan acknowledged that the existing debt recovery process was “greatly flawed”,
and certainly flawed with regard to small Creditors.
Survey participants echoed this sentiment, acknowledging problems with existing enforcement
options and a culture of non-payment among long-standing service charge Debtors.
Chapter 5 will discuss these findings, having regard to the following key areas:
-

Efficacy of Existing Enforcement

-

Response to Enforcement

-

Lack of Immediate Consequences

-

Lack of Awareness

-

Time Investment

-

RTB Enforcement Option & The Garnishee Order

-

Interest Charges

-

Withdrawal of Services
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5.0 DISCUSSION & ANALYSIS
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5.1 Interview & Survey Findings
Semi-structured interviews with Julie Mullan and Suzanne Bainton revealed key issues
surrounding service charge debt collection in Ireland and the driving forces behind longstanding service charge debt. Data obtained through these interviews revealed that both a lack
of awareness and lack of immediate consequences tend to influence the collectability of service
charge debt. Additionally, existing enforcement procedures are both costly and time-consuming
for OMCs, with no one method constituting a one-size-fits-all solution. Interview participants
felt that legislative support for the withdrawal of certain non-essential services could be of
benefit to OMCs in the recovery of debt, given that this method presently relies on wording
within individual leases. Additionally, it was thought that an RTB enforcement option would
remedy the cost issue for OMCs.
The web-based survey received a positive response rate of 77%, with a total 142 respondents.
It was initially published on LinkedIn and distributed to fellow managing agents for OMCs and
legal experts in the area of MUD law. It was then issued to the Apartment Owners’ Network,
who very kindly shared it among their participant base through their weekly newsletter, Twitter,
and Facebook. The survey received an additional 102 responses.
Section One of the survey was designed to examine participants’ professional background,
occupation, and experience with Multi-Unit Development management. It also asked
respondents to convey what they believed to be the most pressing issue concerning the operation
of OMCs. 37.59% of respondents indicated that they worked in residential block management.
4.26% were estate agents, and 4.96% held legal occupations. 11.35% held positions in office
and administrative support occupations. 41.84% of respondents manually entered mixed
positions in the “Other” column and indicated that they were active members of their OMCs
with 50% being somewhat familiar and 50% being very familiar with Multi-Unit Development
management.

5.2 Efficacy of Existing Enforcement
In conducting interviews with legal experts, it was found that there is no one-size-fits-all
enforcement method when it comes to service charge debt. Currently, existing methods can be
effective in certain instances, though they can be costly and time-consuming. Suzanne Bainton
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contends that “the difficulty for management companies is the cost of debt collection, as an
upfront cost that they have to fund. They normally get these costs back, but usually only when
the property is sold”. Julie Mullan advises that in circumstances where a Debtor has become
bankrupt, a receiver has been appointed, and the OMC is unable to contact the owner, it is next
to impossible to find them in order to serve them and they are unlikely to ever engage. In such
circumstances, existing debt enforcement methods are ineffective, and the OMC must decide
whether they wish to “throw good money after bad” as Suzanne Bainton advises. She adds that
there can be a perception among Directors that obtaining judgment will immediately solve the
problem, but advises that “that’s only the beginning of the journey, and the whole process can
be lengthy, frustrating and expensive”.
Survey participants echoed these sentiments, with 53.64% of respondents indicating that they
felt existing methods of enforcement are not very effective in securing service charge debt.
Only 2.73% of participants felt that existing procedures were effective.

5.3 Response to Enforcement
Respondents were asked to indicate how responsive, in their experience, Debtors are to the
threat of legal proceedings versus the issuing of legal proceedings. 40.37% of survey
participants acknowledged that they found Debtors to be somewhat responsive to the threat of
legal proceedings, whilst 43.12% indicated that they were not very responsive. Only 3.67% of
participants felt that Debtors were very responsive. Views were mixed when it came to how
responsive Debtors were to the issuing of proceedings, with 28.18% who felt that they were not
very responsive and 50.91% who felt that they were somewhat responsive. Interestingly, only
5.45% of respondents felt that Debtors were very responsive to the issuing of proceedings.
Overall, a significantly low percentage of respondents felt that Debtors were very responsive
to both the threat and issuing of proceedings, which would suggest a lack of urgency felt on the
part of the Debtor when it comes to enforcement options threatened by their OMCs. This would
indicate that existing procedures do not pose any significant threat to the service charge debtor,
with one survey participant going so far as to say, “OMCs are completely powerless to collect
bad debt, and the bad debtor knows it”. Another participant observed that “people often aren’t
scared of judicial proceedings until they have received the court docs to their house”.
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Participants in both the survey and semi-structured interviews acknowledged that additional
measures were required. Julie Mullan concludes that “the whole debt collection system in
Ireland is greatly flawed, and certainly flawed against the small debt collector”.

5.4 Lack of Immediate Consequences
Interviews with legal experts revealed that it is simply “too easy to not pay” service charges.
Interview participants were asked whether they agree with Mooney’s observation that there is
a “culture of non-payment” when it comes to service charge debt in Ireland. Julie Mullan
observed that through experience, she has found that there is moreso a culture of “there are
more important things to pay first”. She noted that when it comes to other things such as
mortgages, telephone bills, cable etc, people tend to prioritise paying for things that they are
likely to lose in the event that they do not pay. Suzanne Bainton observed that “Service charges
are definitely the first thing not to be paid if you are looking at cutting down your expenditure.
It is not seen as being important, and it is not seen as having an immediate consequence. That
is probably where the law does need to be looked at in terms of there being a more immediate
consequence for non-payment. Whether there is a culture of non-payment, I am not too sure.”
Survey respondents were asked to indicate how effective they felt existing methods of debt
enforcement are in the recovery of service charge debt. 53% of respondents felt that existing
procedures were not very effective, whilst 35.45% agreed that they were somewhat effective.
Only 2.73% felt that they were very effective. This is reminiscent of Byrne’s view89 of a
growing level of “dissatisfaction” among OMC members regarding service charge debt,
indicating an interest in further reforms.
Section 3 of the survey was designed to examine participants’ views on potential reform for
OMCs in the area of service charge debt enforcement. A resounding 89.32% of respondents felt
that additional supports were needed for OMCs to recover debt, and would be in favour of
introducing further enforcement procedures specifically tailored to OMCs.

89

Supra note 64, at pg. 15
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5.5 Lack of Awareness
As the literature review found, OMCs are reliant on the receipt of service charges to fund
essential services for a development. The interview stage found that in a lot of cases, owners
simply do not see where service charges are spent, and there is a distinct lack of understanding
about how the service charge budget operates year-on-year. Julie Mullan noted that there are
certain people who “will never read emails, never read postal correspondence, and never
participate in AGMs”. Separately, there are hidden elements in OMCs such as insurance cover,
plant and equipment maintenance, and certain other hidden repairs that people simply do not
notice in their day-to-day. It was noted that quite often, what might be considered ‘superficial’
works such as painting, landscaping, and common area refurbishments are the only things that
Members see when it comes to the benefit of service charges. What they do not tend to see are
essential repairs and maintenance to internal lifts, boilers, water tanks, and block insurance.
Julie Mullan acknowledged that “there will be people who never go to the meetings, never even
read the emails, or read the reports. They have no appreciation [for service charges] until the
day that the lift doesn’t work or there is a flood in the building”.

5.6 Time Investment
Section 2 of the survey examined participants’ involvement and experience in service charge
debt collection in OMCs. The survey found that 82.56% of respondents were currently involved
with between 1-20+ OMC clients, and that 64.22% felt that either they or their client invested
significant time in service charge debt collection and litigation. Having reviewed existing
literature on the procedures surrounding debt enforcement in Chapter 2, the time-consuming
nature of debt recovery is no mystery. As the review found, judgment must be obtained before
undertaking subsequent enforcement methods. Moreover, following interviews with legal
experts in the area, it has already been established that no one particular enforcement method
can be classified as a one-size-fits all solution. Therefore, despite this time investment, it is
difficult for an OMC to physically recover the cash value of a debt when dealing with an
uncooperative Debtor.
The survey also revealed that an overwhelming 72.48% of respondents indicated that OMCs
they are involved with are often in a position whereby the sale of a property was the only
solution to securing long-standing service charge debt. Interviews with legal experts had
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already revealed that this method of service charge recovery is not a reliable solution for OMCs,
given that a property can remain within the same family for decades. Again, this constitutes an
unacceptable time investment for OMCs, as the non-paying Member essentially receives the
benefit of the services on credit until such time as the property is sold.

5.7 RTB Enforcement Option & the Garnishee Order
Interviews with legal experts found that introducing an RTB enforcement option could be a
cost-effective method for OMCs taking steps to recover service charge debt. Julie Mullan
observed that this would require some thought on the part of legislators, however,
theoretically—if the RTB were in a position to hold rental monies for owners in the future—
then potentially the OMC could liaise with the RTB in cases where significant service charge
debt rests on the property.
Therefore, participants were asked to indicate how supportive they would be of introducing an
additional RTB arbitration process for service charge debt recovery. 71.43% were in favour of
this approach, and of those 40% felt strongly in favour. 14.29%, however, felt that the RTB
have limited enforcement powers when it comes to rental arrears, and therefore felt that this
would not be an effective alternative for OMCs in the pursuit of service charge debt.
Interviewees were also asked to convey their thoughts on the Garnishee Order as a potential
enforcement option for OMCs. Each participant thought that practically speaking, where an
owner is in receipt of rental income on a property where there are significant service charge
arrears, the OMC should have some mechanism through which it is possible to seek an order
granting a portion of the rent to be paid against the outstanding debt. However, both participants
acknowledged that this is rarely, if ever, done. Certainly, they have not seen this method work
for OMCs. Julie Mullan advised that she was aware of one case where the management
company sought debt by way of a Garnishee Order, and was unsuccessful as the court found
that they had failed to seek the monies through other enforcement methods in the first instance.
Suzanne Bainton also observed that this option would have implications for tenants. She
advised that tenants may be reluctant to divert a portion of their rental monies to the OMC, as
they may not be comfortable jeopardising their relationship with their landlord and putting their
own tenancy at risk. Of course, their tenancy would be protected through existing provisions
within the Residential Tenancies Act 2004 and other such Acts, but practically speaking they
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may feel that jeopardising their working relationship with their landlord might not be in their
own interests.

5.8 Interest Charges
Interviews with legal experts revealed that the threat of interest charges can be effective in
prompting payment, though this approach is also dependent on existing provisions within the
head lease. However, Suzanne Bainton noted that in some cases, she has found that the courts
are sometimes reluctant to enforce punitive interest charges against Debtors. One survey
respondent noted that their OMC introduced a 5% interest levy which is added to any account
on July 1st if 50% of fees remain unpaid by that date.

5.9 Withdrawal of Services
Interview participants acknowledged that the withdrawal of certain non-essential services can
be a very effective method of recovering service charge debt, though this provision is entirely
dependent on provisions within individual OMC leases. Obviously, there are Lessor obligations
to procure and deliver services to its Members, however some leases provide for the withdrawal
of non-essential services such as parking privileges and access to waste collection services in
the event of non-payment. For example, Suzanne Bainton discussed one particular OMC where
she was aware of an agent who made the provision of a vehicle gate zapper conditional upon
the Member being up-to-date with their service charges. She advised that this OMC had very
few issues with debt accruing. Unfortunately, this method is not an option for OMCs where
leases do not explicitly provide for the withdrawal of services. Similarly, parking enforcement
is not a viable option for OMCs that do not provide parking, or where car spaces are unallocated.
If there is no access control to the development, it can be difficult to withdraw services on the
basis of a permit as many OMCs object to parking enforcement such as clamping.
Therefore, whilst the withdrawal of services can be effective in encouraging payment of service
charges, it is clear that this approach is limited. Participants of the survey were asked to indicate
how supportive they would be of the possibility of introducing legislative support for OMCs to
withdraw certain services in the event of non-payment. This idea would support OMCs where
their head lease did not expressly provide for withdrawal of non-essential services in the event
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of non-payment. 88.57% of participants indicated that they were in favour of this approach; of
those, 69.52% indicated that they were strongly in favour.
The final question of the survey asked respondents to state whether they had any personal views
on whether additional supports were needed. One participant noted that withdrawal of services
for non-payers has proven very effective in debt recovery, with 99% compliance by Members.

5.10 Summary
An examination of data obtained through the use of semi-structured interviews and a web-based
survey found that there is a strong need for significant reforms with respect to debt collection
procedures tailored to OMCs, and that existing enforcement options do not presently go far
enough in protecting the interests of OMC Members collectively.
The survey revealed that the majority of survey respondents felt that existing methods of
enforcement are not very effective in the pursuit of service charge debt, and that an
overwhelming 89.32% of respondents felt that additional methods of enforcement were needed
in the sector. Additionally, many respondents felt that Debtors are not very responsive to the
threat of legal proceedings, indicating a failure of the system to prompt payment.
A lack of immediate consequences was found to be the driving force behind long-standing
service charge debt, as both interview and survey participants indicated that it was simply too
easy not to pay. 71.43% of respondents indicated that they would be in favour of introducing
an RTB enforcement option for OMCs which would mitigate the legal costs incurred through
existing enforcement procedures. However, respondents tended to favour the potential
introduction of legislative supports for OMCs to withdraw services in the event of non-payment,
with 88.57% in support of the measure.
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6.0 CONCLUSION
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6.1 Summary
This dissertation has examined the legal basis for debt collection in Ireland, and more
specifically how the various methods of debt enforcement relate to the recovery of service
charges in Multi-Unit Developments.
The study examined the historical context underpinning the existing system, and how
legislation has been shaped over the years. It analysed the provisions within the Multi-Unit
Developments Act 2011 and other Acts relating to the enforcement of debt recovery in Ireland
and found that whilst each method of enforcement is beneficial in certain circumstances, there
exists a fundamental flaw in that there are no immediate consequences to the Debtor in the
event of non-payment.
This lack of immediate consequences, in addition to a fundamental lack of knowledge around
the operation of OMCs, has resulted in a growing culture of non-payment of service charges in
Multi-Unit Developments.

6.2 Fundamentally Flawed
Ultimately, the most significant research finding was that the vast majority of OMC Members
and their agents acknowledge that there are fundamental flaws with regard to the recovery of
service charge debt for OMCs, as discussed in Chapter 5. The current system, which classifies
service charge debt as a simple contract debt, presents problems for OMCs in terms of cost and
time investment.
The survey found that, of the 82.56% of respondents who were currently involved with between
1-20+ OMC clients, 64.22% felt that either they or their client(s) invested significant time in
service charge debt collection and litigation. It is clear from the perspectives of the parties most
affected by this issue that existing enforcement options lack teeth and will continue to fail in
addressing the problem.

6.3 Recommendation: Additional Enforcement
Research was carried out through an analysis of existing literature and previous studies on the
topic, and was aided by independent interviews and questionnaires with leading property
professionals and legal experts. The semi-structured interviews with Julie Mullan and Suzanne
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Bainton revealed that additional enforcement options are required to facilitate the recovery of
service charge debt for OMCs. They observed that an RTB enforcement option would
potentially help to solve the growing issue with service charge debt. Survey respondents felt
equally frustrated by the growing issue of debt, with the majority feeling that additional
measures would be needed to address the issue.
71.43% of respondents indicated that they would be in favour of introducing an RTB
enforcement option for OMCs, which would mitigate the legal costs incurred through existing
enforcement procedures.

6.4 Recommendation: Support for Withdrawal of Services
The study revealed that whilst there was generally support for an RTB enforcement procedure
for OMCs, interview participants and survey respondents tended to favour the potential
introduction of legislative supports for the withdrawal of services in the event of non-payment,
with 88.57% of survey respondents supporting the option.
As stated by Julie Mullan and Suzanne Bainton, OMCs are bound by the wording of their head
lease when it comes to withdrawing services for non-payers. Obviously there are obligations
on the part of the Lessor to procure and deliver services to its Members, however, some leases
provide for the withdrawal of non-essential services (such as parking privileges and access to
waste collection services) in the event of non-payment. Introducing legislative support for
OMCs to withdraw certain services in the event of non-payment would support OMCs where
their head lease does not expressly provide for same.

6.5 Conclusion
In conclusion, the implementation of one or both of the above recommendations could
potentially alleviate the systemic problems identified in the recovery of service charge debt.
Either way, the research results clearly reveal the urgent need for additional measures.
Practitioners will be following any future developments in this area of law closely, but for some
OMCs the damage caused by years of unrecoverable debt will be felt for a considerable time to
come.
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Appendices
Appendix 1 – Interview Transcript A
Section 1 – Enforcement

1. In your experience, how important is the enforcement of debt collection in Owners’
Management Companies?
JM:

Very important, I think that management companies are slow to do it. There are a certain
cohort of owners that will never pay their service charges on time, let alone pay them at
all, and the only way to enforce that is debt collection. I can understand why agents are
slow, and the directors themselves of the management companies are slow to enforce it,
they all live in the same complex, it’s delicate. But I think it’s crucial.

RM:

Yes, there is an interpersonal element to it, they are all each other’s neighbours. It is
often a balance between trying to be fair whilst also trying to operate the company.

2. As an expert in conveyancing and one who is keenly familiar with Multi-Unit
Development law, you are aware of the various methods of enforcement options open to
OMCs for the collection of service charge arrears such as instalment order applications,
judgment mortgages, garnishee orders etc. Which, in your experience, tend to be the most
effective at securing service charge debt for the OMC?
JM:

In my experience to date, if the owner has the means to pay, they have not gone bankrupt
and they do not have a million judgments registered against them, then the instalment
order application is probably the easiest. If they have already gone bankrupt and the
management company is unable to contact them, and perhaps a receiver is about to be
appointed, nothing is effective. You are never going to find them in order to serve them,
and they are never going to engage with you. There must be a line drawn then between,
whether it is worth, for example, trying to register a judgment mortgage when it will
probably appear behind a lender’s existing charge, or just sitting title, if the lender takes
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possession, they’re going to have to pay their service charges, if they want to sell it. I
personally have not done it.

3. Does each enforcement option hold merit in certain circumstances?
JM:

I suppose this, again, ties into my answer for the first question.

Section 2 – Judgments

4. As you know, many OMCs who have obtained judgments are often unable to secure
payment against those judgments. Would you have a view on the possibility of introducing
a more robust method of debt enforcement tailored specifically for OMCs in the likely
event of debts accruing?

JM:

The only thing that occurs to me is that part of the Residential Tenancies Board, if
apartments are let, wouldn’t it make sense that OMCs have a right to make a claim to
the RTB for service charges, where the RTB could direct the SCs to be paid directly by
the tenant. I don’t know whether anybody would wear that, but it seems like the only
logical way of approaching it.

RM:

Yes, I discussed this with my colleague previously, whether it would be possible to
secure the debt through a garnishee order – if you could perhaps redirect the rent from
the tenant, being the third party, it might be a way to go.

JM:

Yes, RTB are already in place to deal with disputes, in theory they’re going to be in
place to hold deposits, so this would seem like the next logical step, I would think. I’m
sure there would be plenty of counter arguments.

RM:

It would make sense, and it would be a better method for management companies to be
able to actually reclaim cash into the bank.
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5. Have you seen many cases where debts owed to an OMC have gone beyond the 6 year
mark and become statute barred? Were these mostly in cases where the management
company failed to secure a debt by way of obtaining judgment?

JM:

I haven’t. I’m trying to think back. I have had a few where it has gone beyond the 6
years, but there has been active communication between a receiver and the management
company as part of a sale it has been negotiated and paid. I haven’t come across a case
where the management company have done nothing. I suppose the answer to that would
be if you obtain judgment, you would be allowed to renew it, but I’m not sure whether
anybody does this.

6. Given that OMCs are unable to write off debts the same way normal companies do, and
debts can occasionally become statute barred, have you come across cases where OMCs
were still able to secure the debt once the property was sold? And if so, how?

RM:

I suppose your answer for question 5 ties into this question!

JM:

Yes, but usually they have been in constant contact with the receiver. Also, what I have
found that is very useful, I find that when I am dealing with a sale where there is a
receiver involved, often the purchaser’s solicitor will contact me directly to ask about
the service charges, rather than relying on what the receiver has to say, which is
normally very little. I do find more and more solicitors are contacting me and I am
giving them the full breakdown and being totally transparent, and they are then going
back to the receiver saying “No, I want a receipt for this”. No receiver has objected to
now.

RM:

Were there often managing agents involved in these cases?
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JM:

Yes, I don’t have any management companies without agents involved. There have been
a few where they have come to some sort of agreement. Generally, it is negotiated as
best as possible in favour of the management company. What you are saying is right,
you are not able to write off debts in the same way and if it comes to having to make an
agreement and taking a “haircut” on service charges, then that has to go to the Board
and possibly has to go to the Members for agreement, which opens up a can of worms
where you have one owner saying “well, I pay mine by direct debit every week!”

RM:

Yes, the Members collectively taking the hit for what essentially is one owner not
paying. It is very difficult, that again creates more interpersonal issues.

Section 3 - “Culture of Non-Payment”

7. Further to Paul Mooney’s research in a Housing Agency report on the operation of
OMCs in Ireland, do you think there is a “culture of non-payment” of service charges in
Ireland, as he suggests there might be?

RM:

Going back to the first question, you mentioned about there being a problem with people
who just don’t pay, and I suppose it feeds into this next question. What are your thoughts
on Paul Mooney’s assessment that there is a “culture of non-payment” in Ireland?

JM:

My own personal view, and it is not born from work, but rather more from experience.
[The statement] is probably right. When it comes to service charges, I would say that
there is more so a culture of “there are more important things to pay for first”. Mortgage,
cable, then when the demands really start coming in for service charges. I would tend
to agree with it, but people don’t tend to see what service charges actually pay for. I
presume you see that yourself when you have your AGMs. You might have three or
four members who turn up to a meeting where there might be 30 or 40 different units.
The people who show up will A) either have an axe to grind or a genuine interest, and
they will then have a proper appreciation of what service charges are used to pay for, or
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B) will be people who never go to the meetings, they never even read the emails, or read
the reports, they have no appreciation until the day that the lift doesn’t work or there is
a flood in the building.

RM:

I think that is a good point. My colleague always used to say about [OMC], that one of
the things that came up in the first few years when the Debtors’ position was so poor, is
that people were paying money but not actually seeing where it was going because, as
you say, it wasn’t things people could see, it was used to fix pumps, replace water tanks,
etc. It was not superficial maintenance, such as painting or landscaping.

8. In your experience, how impactful has the introduction of the Personal Insolvency Act
2012 and the debt resolution mechanism “Personal Insolvency Arrangement (PIA)” been
for OMCs in collecting service charge arrears?

JM:

I haven’t come across any Personal Insolvency arrangements at all I’m afraid. The only
time I came across something like this was before the Act came in, someone had
approached a financial advisor to negotiate on their behalf, and their only approach to
service charges (and that’s how it came on to my desk) was to look for a discount, that’s
all they wanted. There was no acknowledgement or understanding that there are other
members of the management company that have to be consulted.

RM:

Yes, and again that demonstrates the problem of unfamiliarity with how an Owners’
Management Company operates.

JM:

I would say that the whole debt collection system in Ireland is greatly flawed, and
certainly flawed against the small debt collector. Management companies had to deal
with the High Court case that dictated service charges had to be claimed under the RTB
procedure rather than debt collection, and that was a disaster, so at least that was
overturned.
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Appendix 2 – Interview Transcript B
Section 1 – Enforcement

1. In your experience, how important is the enforcement of debt collection in Owners’
Management Companies?

SB:

“I think it is very important, 2 main reasons come to mind. One is the fact that
management companies are non-profit making, so they must collect the monies that they
are owed in terms of service charges in order to simply cover their costs, so they must
collect their debts. The other one would be that it is a community of owners, there is an
obligation on the part of the mgmt. company to collect service charges. It’s not fair if
you are paying and your neighbour isn’t paying, for example, as you would be seen to
be subsidising their non-payment. It is both to be seen to and to actually pursue and
recover service charges. It could break down the entire cohesion of the company and
the good will of the members if owners are seen to be allowed to default, and not be
chased for the debts. In a profit-making company, if you had a client that was a lost
cause in terms of recovering the money, we could decide look, we are going to throw
good money after bad chasing them, so you can make a commercial decision not to do
that, but that is our decision. The directors of a management company cannot make that
decision for other owners, when they aren’t making any profit, they are simply
recovering what they are owed. Covering what they need to pay the bills.”

RM:

“They can’t write off the same way a normal company can, as you say.”

SB:

“No, they have a lot less flexibility in terms of decision-making. There is no profit, so
you can’t simply say “well if I don’t collect that debt I’m going to make slightly less of
a profit”. There is no profit, if you can’t collect it then you can’t pay for something. I
know I am repeating the same point here, but in a well-run Owners’ Management
Company it is very important that the Board of Directors, and the Management Agent
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if there is one, is seen to be actively engaged in debt collection in terms of not letting
owners run up significant debt.”

2. As an expert in conveyancing and one who is keenly familiar with Multi-Unit
Development law, you are aware of the various methods of enforcement options open to
OMCs for the collection of service charge arrears such as instalment order applications,
judgment mortgages, garnishee orders etc. Which, in your experience, tend to be the most
effective at securing service charge debt for the OMC?
SB:

“They are definitely linked, and I think you have to assess each circumstance. I think in
every case, you have to get to the stage of getting the judgment, because you can’t move
on to enforcement until you have the judgment. We would often come across cases
where we have issued proceedings and the management company will say that they wish
to enter into a payment plan. That’s all very well, but then if they default on the payment
plan you can sometimes end up back at square one. Again, it depends on the
circumstances, the amount of the debt, and on the past performance of the debtor. If it
is an out-of-character situation and they generally have a good pattern of paying, they
just didn’t pay in one particular year then that would obviously feed into the decision.
However, it can be very important in most cases to actually get the judgment, because
then you can negotiate a payment plan and you have a stick to beat them with if they
don’t adhere to it, so to speak. In terms of enforcing the debt then, it very much depends
on the circumstances. If somebody has the means to pay, then the Sheriff can be quite a
cost-effective enforcement option. By “means to pay” I mean that they are working, and
whilst they may not have assets that the Sheriff can seize because the car might be on
finance and the sheriff these days doesn’t generally seize sofas and TVs because it
wouldn’t be worth his time to attempt to sell on the second-hand market to collect debt.
However, if someone is working and has a good reputation that they want to protect,
then they don’t want the Sheriff calling to the door over non-payment of debt. So that
can be a very cost-effective and efficient enforcement option for OMCs. If someone is
for example on social welfare and that is their only source of income, they have perhaps
fallen on hard times and are in a poor financial situation, then instructing the Sheriff
would probably be a waste of their time as the Sheriff would suss out very quickly that
there is no money there, and the order will be sent back to them. You could possibly go
VII | P a g e

the instalment order route. The difficulty with that however is that it is costly, because
enot only have you gone to the cost of obtaining the judgment, you then have to go to
the cost of getting the instalment order. In a lot of cases, if somebody goes into court
and is able to prove to the satisfaction of the Judge that they are of limited means and
their only income is say, social welfare, then the Judge could make an order that they
must pay €10 per week. That is very unsatisfactory for the management company.
Registry of judgment mortgage against the property to which the service charge relates
is generally of no value because you would normally only register a judgment mortgage
saying that when they sell, the fees will be paid, however service charges will be paid
when someone sells anyway. You would normally only register a judgment mortgage
when there is no other way of getting the money.”
“So yes, it does very much depend on the circumstances as to which option is the best
one and in some cases, it’s not even worth spending more money. The purpose of the
exercise in getting the judgment is to secure the debt in terms of making sure it doesn’t
become statute barred. Whilst I say that if a property is sold the charges have to be paid,
if there are charges outstanding for more than 6 years, you don’t want to get into a
discussion or an argument about what is owed.”
“So apart from the actual proceedings themselves. The most effective one is the Sheriff,
which isn’t always warranted, but you will know yourself from your work, where there
is a long outstanding large debt, it often takes the sale of the property for it to be paid.”

3. Does each enforcement option hold merit in certain circumstances?
RM:

“Your answer for the last question answers this so I will move on to the next section
of the interview.”

Section 2 - Judgments

4. As you know, many OMCs who have obtained judgments are often unable to secure
payment against those judgments. Would you have a view on the possibility of introducing
a more robust method of debt enforcement tailored specifically for OMCs in the likely
event of debts accruing?
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SB:

“Well, I know that one of the things they discussed when drafting the MUD Act was
potentially using the small claims court for service charges and they ultimately didn’t
go ahead with that. If you looked at the Law Reform Commission report in 2005, it
wasn’t one of the recommendations that came through and I would imagine that the
reason they did not proceed with this option is that they didn’t want service charge debt
disputes to clog up the small claims court, as it normally runs quite smoothly whilst
service charge debt cases are a bit more sophisticated. So I am not sure if that’s the
solution, it could be counterproductive.”

“The difficulty for mgmt. companies is the cost of debt collection, as an upfront cost
that they have to fund. They normally get those costs back but usually only when the
property is sold. Most debts are less than 15,000 so you are dealing with the District
Court, however it isn’t that quick. It will still be months, and obviously COVID
restrictions didn’t help in the last year or so, and there are significant backlogs. Even
still, when you file the paperwork in the court, and somebody doesn’t defend the debt it
can be weeks if not months before you actually get the judgment from the court office
so the whole process can be slow. Then there can be a perception among Directors that
the judgment is the be-all-and-end-all, “that’s great, when are we going to get the
money”, but that’s only sometimes the beginning of the journey. So, the whole process
can be lengthy, frustrating and expensive.”

“If there was legislation that would somehow automatically establish some sort of a
charge on the property, then certainly it would avoid having to get the judgment
mortgage registered. Alternatively, I know Revenue debt can be attached to your
income. Whether they would go that far with service charge debt, I don’t know. If they
get a judgment from paid tax, they can deduct this from wages.”

“The other way would be legislation introduced to outline what you can and cannot do
with regard to withdrawal of services, such as parking privileges or waste refuse store
access. At the moment, this depends how parking is organised, and whether the lease
would allow withdrawal of such services. So, if there was a legislative process that
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would provide consequences for non-payment of debt, a practical consequence rather
than just a paper judgment that really, sometimes to a debtor means nothing, other than
a piece of paper because if the Sheriff comes knocking at their door, they’re going to
say I have no money, I’m not working. But you can’t get blood out of a stone either.”

“So, I’m not sure about a more robust court process, but certainly if they were to
introduce a more practical process of consequence-based enforcement.”

RM:

“Yes, I know what you mean. My colleague often suggested the possibility of obtaining
a garnishee order, whereby the rent could be redirected from a tenant being the third
party in cases where there was service charge debt on the property.”

SB:

“Yes, we could talk an awful lot about the garnishee orders in theory. I have never seen
one obtained in those circumstances; I know there was a case where the mgmt. company
sought this. It was appealed and the courts eventually decided that they had not
exhausted other methods of enforcement. You also have to have a cooperative tenant,
because the tenant is going to be very afraid that non-payment of rent might affect their
own tenancy, especially with the way the rental market is at the moment. Perhaps it ties
into what I was saying about attaching service charge debt to your income – not only
your income but your rent even if there was some kind of RTB process. It would require
an awful lot of thought. There has to be more practical consequences for them and if
there was legislative backing for those consequences such as the attaching of the debt
either as a charge or to the rent/income, or perhaps the legal withdrawal of certain
services irrespective of what is contained in the lease.”

RM:

“You mentioned the possibility of involving the RTB. Another interviewee thought that
in theory, the RTB may at some time in the future be in a position to hold deposits for
residential tenancies, therefore the next logical step would be a process by which service
charge debt is obtained from the RTB to the management company.

X|Page

SB:

“Yes, and you would take the deposit towards the outstanding debt as the non-payment
of service charges would be a breach under the landlord’s obligations. It would certainly
require thought.

“I’m not sure that the judicial system requires change as it is fairly straight forward. If
you defend the debt you are entitled to a hearing, if you don’t defend the debt there is a
paper-based system of obtaining judgment against you.”

5. Have you seen many cases where debts owed to an OMC have gone beyond the 6 year
mark and become statute barred? Were these mostly in cases where the management
company failed to secure a debt by way of obtaining judgment?
SB:

“It is not overly common in my experience, but perhaps that is because we are dealing
with Owners’ Management Companies who engage solicitors. When people come to us
we would normally be giving advice, so these would be circumstances in which the
management company are taking steps to secure outstanding debts before it becomes
unrecoverable. We would rarely be approached if the debt had gone over the 6 years. If
it was coming near to the 6 years we would advise them what to do. Some management
company directors would have the view that once the property is sold, the debt would
be fully paid and the statute of limitations doesn’t apply, we won’t have to worry about
the 6 years. It would however be risky to rely on this because the property might never
be sold. Properties can stay in the same family for years and so relying on it being sold
is not really a good debt collection policy. I mentioned this before but once you go over
the 6 years, then you are going to be getting into an argument over the statute which is
not a good position to be in. The management company will of course say well just
because it is statute barred, you still owe it and you still have to pay in order to give
clean title to the purchaser.”

“Where we have come across this, the debt has become statute barred because they just
haven’t taken action quick enough. Probably also because of the costs, you know where
they are saying we are out of pocket already, they aren’t paying, why on earth would
we pay a solicitor to chase the debt.”
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RM:

“I understand, ‘throwing good money at bad money’ is a good way of phrasing it. It is
always weighing the options between, will we go to this much expense to maybe not
get the cash, or will we wait it out in case the property is sold. It’s a balancing act.”

SB:

“It is, and I think that there is no On-Size-Fits-All. There are general principles and
people will give you advice based on their experience, but you know you are dealing
with people at the end of the day. Some people will respond very well to the legal
demand letter, some people will respond very well to the threat of proceedings, and
some people will respond very well when they actually get proceedings. Others will just
put the stuff in the bin either because they don’t care, or they simply don’t have the
ability to pay. So, every situation requires a slightly different approach.

6. Given that OMCs are unable to write off debts the same way normal companies do, and
debts can occasionally become statute barred, have you come across cases where OMCs
were still able to secure the debt once the property was sold? And if so, how?
SB:

“Yes, and that is because we would have argued for those companies. And again, maybe
that is because you have the benefit of legal advice. I’m not saying that is always the
case but there may be other management companies who do not have the benefit of legal
advice who may have found themselves in situations where they feel they have no option
but to write-off debt as it has gone beyond the 6 years. But certainly, we would argue
on behalf of our clients that what the statute of limitations means is that if we sue for
the debt then there is a legitimate defence, however this does not mean that the money
is not still owed. With service charge debt, the one good thing about it is that on a sale,
certainly in my experience, you will almost always collect the debt. Unless there is some
legitimate issue where they might be a concession made by the management company
because of some dispute about a leak or something like that, where the management
company hadn’t done something or there was some claim against the management
company. In those circumstances there might be a little bit of negotiation on the debt.
In general terms, whether it is 6 years owed or not, my experience would be that service
charge debt is paid on a sale.
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RM:

“In those instances, obviously the management company had legal representation, but
did they also have an agent appointed, or were there many self-managed?”

SB:

“Most of them would have had agents. We do act for some self-managed management
companies, but these are usually smaller companies where it might be hard to engage
an agent because they are too small. They would normally be watching the finances
very carefully. I remember in the early years of the recession, in some insolvency cases
people would often try to do a “deal”. As the years went on there was much less of that,
people accept that this is service charge debt, and it just has to be paid.

“There can be some negotiation on interest when it comes to closing the sale, however
the issue with adding interest as a means of prompting payment of service charges is
that typically the rate of interest provided in the lease is a penal rate, and there is caselaw
to do with banks where the judge won’t enforce a penal rate of interest. We often give
that advice to our management company clients that whilst you can add on the interest,
and the lease allows you to do so, there is a risk certainly that a judge will not enforce
it, as it goes above and beyond the market rate of interest that you would even pay on
an overdraft. So certainly, interest can be a negotiation tactic, but generally debt
wouldn’t be written off because it has gone statute barred.
Section 3 – “Culture of Non-Payment”

7. Further to Paul Mooney’s research in a Housing Agency report on the operation of
OMCs in Ireland, do you think there is a “culture of non-payment” of service charges in
Ireland, as he suggests there might be?
SB:

“You see, the service charge is probably the last thing to be paid if you are in financial
difficulty. I think if there is no financial difficulty, people would tend to pay their debts.
If people have the ability to pay, they don’t deliberately bring hassle on themselves by
not paying it. Whereas, if you are financially stressed, it would be the last thing you
would pay because there is no immediate consequence. If you don’t pay your phone
bill, or your electricity bill, there is a fairly immediate consequence. It’s simply not the
same with service charge debt. If you are renting, withdrawing parking privileges can
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be a great debt collection tactic for management companies, but there is always a slight
reluctance to take it out on the tenants. I remember one agent telling me that they looked
after a gated development in Milltown, and he told me that the rules were: you pay your
service charges every year and you receive a new car park zapper for the gate. If you
don’t pay, you don’t receive the zapper. That company never had any problems with
debt collection. Of course, that isn’t possible in every development and this one was
quite manageable in terms of its size.

“Service charges are definitely the first thing not to be paid, if you are looking at cutting
down your expenditure. It’s not seen as being important, and it is not seen as having an
immediate consequence. That is probably where the law does need to be looked at in
terms of there being a more immediate consequence for non-payment. Whether there is
a culture of non-payment, I am not too sure.”

RM:

“Yes, it’s more about weighing financial priorities for some people. I have noticed
myself that you will often have a lot of international owners who have no qualms about
paying. At one AGM, an owner from Canada approached us afterwards shocked at the
level of service charge debt in the company. “In Canada we just pay!!” She said.”

SB:

“Yes, it’s probably more of an Irish thing. I’m not saying that Paul is wrong, but it might
be that there is a certain cohort out there that won’t pay until they get the letter advising
that the matter is going to the solicitor unless they don’t pay. So, there might well be
that culture. The problem is that it is just too easy not to pay.”

8. In your experience, how impactful has the introduction of the Personal Insolvency Act
2012 and the debt resolution mechanism “Personal Insolvency Arrangement (PIA)” been
for OMCs in collecting service charge arrears?
SB:

“‘None’ is the short answer to that!
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RM:

“I know it came up in [OMC] recently, where service charges were an excludable debt,
I just wondered if you had come across any situation where a PIA had resulted in the
recovery of service charge debt before?”

SB:

“No, we would rarely come across this, we have been asked by management companies
for advice in circumstances where they have been approached by MABS about
potentially writing off service charge debt, and we would advise that they have no
obligation to enter into any such agreement. I would imagine that is because service
charges are an excludable debt because the management company doesn’t have any
discretion and should not be writing off service charges, it isn’t good for the other
members.
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Appendix 3 – Survey Introduction
Introduction to the web-based survey via SurveyMonkey.com:

My name is Ruth Moore and as part of my undergraduate dissertation in TU Dublin, I am
conducting a survey on service charge debt recovery in Multi-Unit Developments.
The purpose of this survey is to determine whether existing debt enforcement procedures in
Ireland are effective in facilitating the recovery of service charge debt for Owners' Management
Companies. The results of this survey will be used to examine how debt affects OMCs on a
National level and whether there is scope for additional methods of debt enforcement tailored
for Multi-Unit Developments.
The survey is divided into 3 sections containing between 3-6 multiple choice questions per
section.
The average time to complete the survey is c.5 minutes.
Please rest assured that all responses are aggregated and remain strictly anonymous. Under no
circumstances are individuals identifiable in the analysis of results. I am greatly appreciative of
each response as your input is invaluable in this study.
Should you have any queries relating to the research, please do not hesitate to contact me:
ruth@omk.ie
Many thanks for your participation,
Ruth Moore
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Appendix 4 – Individual Survey Responses
The following responses were extracted and compiled directly from SurveyMonkey and remain
unedited. They are presented verbatim.

1. In my experience of debt recovery, the developer who retains some parts of the property,
notwithstanding having handed over the common areas has been the worst to deal with,
they have a very significant amount outstanding and have ignored correspondence,
actually lied to the OMC solicitor and ignored threats of legal action. Previous Boards
gave up because of the cost of litigation with no guarantee of ever being paid the
outstanding money even if court proceedings are successful. Most other individuals
will engage with the process once sufficient interest i.e., at least what is in the lease is
applied to the account and they realise the OMC is serious in applying interest and will
take action. Again, the Directors and the Board must be prepared to apply the interest
to EVERYONE equally.
2. Force the sale of the property of the debt is more than 10% of the value of the property
or 10% of the overall budget for a development
3. Clarity on proposed legislation vis-a-vis property law
4. Volunteer Directors of OMC who manage on behalf of other owners need to be
recognised as a separate cohort. Some have no experience and learn on the ground.
5. Where an owner is in receipt of unemployment benefit or income assistance any service
charge liability should be covered in full by the State. Also, there needs to be an
review/amendment to the MUD Act to include penalties for wilful non-payment of
service charges and other breaches of the Act. Currently there are no penalties
whatsoever included within the Act.
6. My OMC withdraws services for non- payers. This has been very effective. We also
have a Service Charge and Debt Collection Policy which includes a 5% interest added
to the account on July 1st if 50% of fees are not paid by then. Our policy is enforced
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and works well. We have 99% compliance at the moment. I can send you the policy if
you want.
7. Introducing a third party, i.e., RTB gives an opportunity for an independent party to
view the situation regarding the withholding of fees by a client, and the merits of same,
which when dealing directly with a client can become a block in the line of
communication. In addition, the time expended, without charge, from an agents'
perspective is excessive in chasing on a weekly basis to get funds into the account. In
addition, the interest that can be charged on late payment of fees is challenged and left
on the account, without clearing. Handing the debt recovery to such a party would allow
the OMC to withdraw the different services as mentioned above. Very often, fees are
the last item on a list of payments that owners want to pay and as such, constant
reminders and constant chasing are a daily task of the agent, much time wasted and
energy. In my experience, most owners will delay payment until the last moment, which
has the knock on effect of delaying works on the development, and has a dramatic effect
on the cash flow of the OMC. I think that owners need to understand the importance
of their contribution to the whole estate, not just the little patch in front of their door.
So many arguments are thrown up regarding ownership, the lights, etc. Much more
education on the commitment required should be uppermost when dealing with MUDs.
8. Should be tied to taxes so easier to collect fees
9. OMCs should have legal recourse to rental income if it's a tenanted property or to an
owner-occupier’s salary and be able to have court enforced deduction, akin to
Maintenance Payments in family law.
10. I’m a resident rather than a management company. It’s possible that more user friendly
plain English breakdowns of costs could encourage residents to pay. Equally,
development rules should be shared with all residents, not just owners. Communicating
with those renting mitigates the risk of landlords neglecting to share details.
11. OMCs /Agent should only communicate with members in arrears through the legal
recovery process until all fees due are fully paid, otherwise its farcical as some
experienced long term non-payers keep costing the OMC money and time, ALL
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ARREARS DEMANDS SHOULD INCLUDE A LEGAL PENALTY +THE LEGAL
FEE INCURRED BY LATE OR NON-PAYMENT STANCE [unless otherwise preagreed due to personal hardship circumstances]
12. One major issue is finding 'missing' owners as part of the debt collection; without dob
or PPS number they can be impossible to find and, in the meantime, have properties
rented and paying zero service charge. The requirement for a separate debt collection
legislation is essential and a requirement under this would be to provide the OMC with
dob / PPS number. Appointing a receiver over the rent should also be more accessible
to the OMC, and again come under a separate OMC debt collection legislation.
13. PRTB are too slow and take way to long with cases and support tenants more than
landlords
14. Forfeiture of the lease

15. I would strongly favour suspending services like electricity supply to owners who have
repeatedly failed to address their responsibilities in failing to meet their management
fee debts for the past 5 years. Those of us who pay regularly are subsidising such people.
16. Legally backed debt enforcement would carry more weight, were it possible to apply
non-trivial interest rates to outstanding balances.
17. A small claims process should be set up particularly for service charge/ sinking fund
arrears, and should have the power to authorize removal of services in the house vent of
non-payment
18. Efficient and cost-effective enforcement of payment orders by the courts. End abuse of
MABS type solutions. Investigation of charges made by Debt Collection Agencies.
19. I am aware of a situation where the managing agents are delivering substandard services,
and with a lack of onsite supervision, allied to which the resources applied are unclear,
meaning verifying VFM and cost effectiveness is almost impossible even as a director.
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20. The legal debt recovery is too long and ineffective and can have huge implications on
the solvency of any OMC on a year-to-year basis. The current model of realising a debt
does not support the function of an OMC which is not a commercial entity and relies
solely on the payment of service charges to provide a service. Withdrawal of services is
complicated especially in very large multi-unit estates. More research and consideration
is needed into how OMCs can be effectively supported and resourced to efficiently
collect service charges.
21. Arbitration hopefully would be a cheaper solution for both parties, as the legal route
largely ineffective, if the owner can't/won't pay. It can take years to get before a judge,
and in a recent case of ours, the judge ordered the owner to pay 25eur per month on
annual fees of 2,200eur, so the situation is not resolved at all and the debt continues to
rise.
22. Difficult to enforce the above parking restrictions. Difficult to recover OMC charges
from the commercial sector in mixed developments leaving the residential sector paying
for the debt. Support on collection of outstanding commercial OMC debt needed
urgently.
23. We need help with it, service charge collection is nothing to do with the RTB though!
24. Suspending access to parking hadn't worked in our development. They've rammed the
gates instead which has cost the OMC more money than it was worth to fix
25. Our Common Area is still owned by the original developers. Complex was built in 2008.
Developers left when the bank came in 2015. OMC property owners are paying into the
one bank account that the developers have setup. Owners have asked who the account
name it is. We are ignored. Company solicitor is the original company solicitor that the
developers have used. It is a mess, a complete nightmare. Unit owners go on the Board
are inexperienced about the MUD Act 2011 + Company Law Act 2015.
26. Keep the RTB out of this issue, they are overwhelmed, understaffed and incapable of
providing a timely response to assist in any claims.
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27. Service charge debt collection takes too much time and is too costly. Legislation needs
to be fast tracked to facilitate easier debt collection. I'm not sure the RTB is best placed
to offer arbitration, I would think an independent body would be more successful.
28. Not sure RTB are the best arbitrators
29. RTB is useless, it only acts on behalf of tenants. Any sort of arbitration by those idiots
is never in favour of anyone other than the tenant and is a joke.
30. For Tax reasons a certified Invoice should be needed to claim as an expense!!
31. OMCs completely depend on collection of service charges. We need serious
enforcement to collect unpaid fees. Maybe through revenue just like collection of LPT
charges. I am a director of multi-unit estate and how biggest challenge is debt collection.
We engage a Solicitor, but it is a long and expensive route. MUD ACT IS SERIOUSLY
FLAWED RE DEBT COLLECTION.
32. Removal of block insurance for your unit if you don’t pay service fees. This renders
your mortgage invalid
33. The service charge should be linked to the mortgage on the property, the owners see the
service charge as something they can decide to pay or not, the legislation is costly and
time consuming and depending on the situation even if it gets to court, what is requested
to pay often only covers the current fee, so the debt is never really paid off.
34. As a director of an OMC, our estate is 70% landlord/tenant based, it is extremely
difficult to recoup service charges, therefore maintaining a healthy sinking fund. As a
result of legacy building regulatory downfalls and poor construction we face insolvency
on a month-by-month basis, it is extremely frustrating and worrying.
35. We need root and branch reform. OMCs are completely powerless to collect bad debt
and the bad debtor knows it
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36. Stronger penalties should be introduced for long term debtors, OMCs should be awarded
a % of the ownership of a debtor’s property.
37. Very difficult to get long term debtors to pay as there are no real sanctions and they
continue to access services such a bin collection for free. This needs to change.
Clamping has been a v effective tool for collecting service charges.
38. Supports needed to reduce the collection time and costs
39. A quicker arbitration process is needed with the power to agree immediately enforceable
measures in advance of litigation proceedings and decisions. Similar to WRC for
employment law.
40. Make it easier to garnish rent being paid by tenants to discharge landlord’s debt
41. People often aren't scared of judicial proceedings until they've received the court docs
into their house. This is a costly process for OMC and if there was a way around this
through the RTB there could be a lot of time and money saved
42. Stronger legal framework for OMC's
43. I think the OMCs should have a legal right to enforce foreclosure on the property and
sell it if they cannot afford their service charges. This is done in other countries. This is
the only way sometimes to collect service charges as service charges can go on forever
even if the court proceedings against them or a lean on the property it still does not bring
in the money, and the OMC suffers the lack of those funds that can go on for many
years.
44. I am in Block Management since 13 years. We advise the OMCs to implement the
restrictions placed in the lease agreement by withdrawing services before proceeding
with legal action. There is a need of clear cut strong legal framework for payment of
service charges which are now clearly lacking in Ireland. If you research on service
charges collection in various countries, even in Europe, you will see very strict action
taken on default of the due date. The OMCs are incurring high legal costs too in
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collection of service charges. We do add this to the service charge invoice of the owner
against whom the proceedings are issued, but in the case of the case being defended in
the court, the judge may rule 'legal costs' which then nullify the 'legal fees' we added to
the service charges. There was a question in relation to involvement of RTB Residential Tenancies Board has nothing to do with Block Management and the
functioning of OMC's. The functioning of OMCs are covered under the MUD Act 2011
and the Companies Act 2014. RTB is only a quasi-judicial body which do not have any
power to determine on issues relating to lease hold properties.
45. Service charge debt collection should be a very systematic approach used for every
client in the agency’s portfolio. I.e., send reminder one, reminder two, warning letters,
then legal action. Turning off services creates more work for employees of the agency
with angry phone calls of other residents effected by the turn offs. It is against the
resident’s legal rights if services are turned off and could create more harm than good
for employees!
46. Additional supports are needed to ensure some owners, who are just taking advantage
of others, face some consequences.
47. Maybe Revenue could give greater tax breaks for payment of management fees, and
remove the USC on rental income or unearned income, which would give the smaller
landlords to put some money aside to pay the service charges. It would be interesting,
to quantify if Homeowners or Landlords are the greatest defaulters of service charges?
Good Luck with your thesis, this time 11 years ago, I was preparing my own thesis,
though we had to email our surveys to relevant people, and hadn't the luxury of Survey
Monkey and an unlimited pool of LinkedIn candidates.
48. Bring back debtors’ prisons
49. Given that the RTB are pretty much non enforceable when it comes to rent arrears I
wouldn't let them near service charge debt. The law of recovery needs to be streamlined
and made easier and quicker so that OMCs can sort out the shortfall in sinking funds
particularly!
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50. N/a
51. People should be forced to sell the property if it is not their private principal residence,
and they have service charge debt
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Appendix 5 – Dissertation Proposal Form

SCSI/DIT BSc (Hons) in Property Studies
Dissertation Proposal Form
This form is intended to help formulate a successful proposal
Please note:





The Proposal will be graded and will contribute to the overall dissertation mark,
(50 marks out of a total of 400, i.e., 12.5%), BUT the Proposal must score 40%
(i.e., 20 marks), OR it will be referred for further work before the proposal is
accepted.
The form must be completed and submitted by the advised due date.
Dissertation Proposals must only be submitted in this format.

Student’s Name

RUTH MOORE

(Please write in capitals)
Signature

Proposed Title of
Dissertation1

An examination of the legal basis for the enforcement
of Service Charge debt recovery in Ireland and its
efficacy with respect to Multi-Unit Developments

Proposal Status
Approved

Not Approved

Mark:
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Signature of Assessor

Date:

Note: Proposals are assessed by a sub-committee of the Programme Committee and will be signed by
one of the assessors.

Section 1:

The Overall Aim of the Dissertation

The aim of this dissertation is to:
Examine the operation of Multi-Unit Developments in Ireland, their seeming lack of regulation,
and more specifically whether the provisions within the Multi-Unit Development Act and other
Acts relating to the enforcement of debt recovery in Ireland are sufficient to protect the interest
of Owners’ Management Companies in the pursuit of Service Charge collection.
The study will examine the various legal methods in recovering service charge debt and the
positive/negative aspects of each, in addition to the potential roadblocks that can be
encountered.

Section 2: Objectives to fulfil the aim of this dissertation
In order to complete the dissertation aim stated in Section 1.1 the following objectives have
been set:
1. To review existing legislation regarding the operation of Owners’ Management
Companies in a broad sense, and more specifically examine legislation relating to the
enforcement of debt collection in Ireland, comparing and contrasting each method and
the positive and negative aspects of each.
2. To carry out quantitative research and statistical analyses of Owners’ Management
Companies in Ireland in terms of operation, financial health, debtor positions, and use
these sources to examine the potential ways in which current Multi-Unit Development
law and debt recovery law might influence same.
3. To choose suitable methodology for conducting qualitative research, i.e., conducting
my own surveys and interviews with legal and property professionals involved with the
management of Multi-Unit Developments to develop primary research.
4. To analyse viewpoints from both legal and property professionals in this field on
whether existing regulation in Multi-Unit Developments is fit for purpose, and also
whether there are sufficient protections for the OMCs in relation to service charge debt
recovery.
5. To present and discuss findings from both analyses of quantitative data and qualitative
research.
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6. Form a conclusion on the efficacy of existing legislation with regard to the operation of
Owners’ Management Companies and their ability to recover service charge debt.

Section 3: Reasons for your topic choice
1. The topic interests me personally, as I have in the past come across issues with the
operation of Management Companies regarding a lack of regulation, and the inability
of Owners’ Management Companies to enforce debt recovery.
2. I would like to pursue research in this topic to broaden my knowledge of the sector and
improve my own understanding of the operation of Multi Unit Developments in Ireland
and how existing regulations can be improved upon to protect the interests of Owners’
Management Companies in the pursuit of service charge recovery. There are over 8,000
Multi Unit Developments in Ireland, and
3. I believe there are effective methods of research for this particular topic, and wideranging sources available which will aid me in my research.

3.2 Which field(s) of ‘property studies’ does your topic relate to?
-

Property Law (I & II)

-

Property Management

-

Multi-Unit Development Management

Section 4: Proposed research methodology

4.1 What type of research method do you think is best suited to your chosen research
question(s)?
Please indicate in the table below, the methodology(ies) that you propose to use for your
primary1 research.
1

Primary research is research that is carried out specifically for the study being undertaken. ‘Secondary
research’ uses information or data that has already been collected, e.g., the Census of Population.
Primary research may include new analyses of secondary data, e.g., a new analysis of some data from
the Census of Population.

Research methodology proposed
Questionnaire

Yes/No

Structured interviews

Yes/No

Case studies

Yes/No

Quantitative investigation e.g., statistical or mathematical analysis

Yes/No
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Other

Yes/No

Please state below, the reasons for choosing each of the methodologies you have selected
above. Please also state briefly the reasons you have not chosen some or any of the
methodologies in the table above.
Questionnaires and structured interviews with legal and property professionals involved in
Owners’ Management Companies will form a major part of my primary research, as their
experiences with OMCs and most particularly service charge debt recovery will help to analyse
whether there is scope for improved legislation regarding Multi Unit Development
Management.
Reviewing Case Studies allows us to analyse existing systems and legal provisions within realworld contexts. Case Studies of the operation of Owners’ Management Companies and an
analysis of same will help form the basis of our conclusion.
Investigating quantitative research and numerical data in the context of Multi Unit
Developments will be crucial in assessing whether existing legislation protects the interest and
financial viability of Owners’ Management Companies across Ireland.

Section 5: Arrangement and content of chapters
Below, please give a brief outline of the proposed contents of each of the chapters of your
dissertation.

Chapter 1
Outline of proposed content of Chapter 1:
This chapter will begin with an analysis of key provisions within the Multi Unit Development
Act and how they govern the operation of Owners’ Management Companies in Ireland.
It will then go on to discuss the issues encountered in many Developments regarding service
charge debt recovery, the processes involved in current debt recovery methods, and how these
differ from Multi Unit Developments in other countries.
It will outline the overall structure of the dissertation in terms of the literature that will be
reviewed, the methods of research that will be carried out, and the data that will be used to form
the basis of the conclusion.

Chapter 2
Outline of proposed content of Chapter 2:
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This chapter will review writings from sources such as the Central Statistics Office, The
Housing Agency and Clúid Housing research, Studies completed by Paul Mooney who has both
lectured in Multi Unit Development Management in BSc Property Studies and is an expert in
the area of Multi Unit Development Management, studies and observations from Suzanne
Bainton, a solicitor who works closely with Conveyancing and Multi Unit Development law,
newspaper articles with regard to Multi Unit Developments and civil debt recovery laws, Irish
Statute Book and the Law Society Conveyancing Committee.
This chapter will also review findings from primary research undertaken through structured
interviews with leading professionals in Multi Unit Development Management, and
Questionnaires of Agencies familiar with Owners’ Management Companies.
It is hoped that an interview can be conducted with Suzanne Bainton of Liston & Co Solicitors
in relation to the operation of OMCs in Ireland.
Questionnaire;
-

Will survey legal and property professionals in the field of MUD Management

-

E.g., fellow managing agencies, solicitors’ firms familiar with debt recovery in the
context of Owners’ Management Companies

-

Will analyse their own experiences with regard to the efficacy of civil debt law and the
ability of OMCs to recover service charges.

Chapter 3
Outline of proposed content of Chapter 3:
This chapter will discuss the methods of research that will be undertaken.
A questionnaire will be conducted with licensed managing agents for Owners’ Management
Companies and legal professionals in the field. Structured interviews will also be conducted
with key professionals. Interviews and questionnaires with legal and property professionals
involved in Owners’ Management Companies will form a major part of my primary research,
as their experiences with OMCs and service charge debt recovery will help to analyse whether
there is scope for improved legislation regarding Multi Unit Development Management.
A review of sample Case Studies will also be conducted, which will allow us to analyse existing
systems and legal provisions within real-world contexts. Case Studies of the operation of
Owners’ Management Companies and an analysis of same will help form the basis of our
conclusion.
Investigating quantitative research and numerical data in the context of Multi Unit
Developments will be crucial in assessing whether existing legislation protects the interest and
financial viability of Owners’ Management Companies across Ireland.

Chapter 4
Outline of proposed content of Chapter 4:
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This chapter will discuss the findings of both the literature examined in Chapter 2, the statistical
and numerical data regarding the operation of Owners’ Management Companies in Ireland, and
the results from the primary research undertaken via questionnaire and interviews with legal
and property professionals involved in Multi Unit Development Management.

Chapters 5 & 6 Combined
Outline of proposed content of Chapter 5/6
The dissertation will combine chapters 5 and 6 in order to present the results and conclusions
of the research and discuss their findings. The chapter will build upon the research contained
within the literature review with respect to the sources outlined in Section 6 below and reach a
final consensus on whether there is sufficient legal basis for service charge debt recovery for
Owners’ Management Companies, and whether existing legislation goes far enough to protect
the interests of OMCs in Multi Unit Developments across Ireland.

Section 6: Review of Relevant Literature
6.1 Which areas of relevant literature, (real estate literature or otherwise), will you be
reviewing for the purposes of the dissertation?
-

Academic publications regarding Service Charge expenditure in Multi Unit
Developments

-

Legal Textbooks in relation to Conveyancing in Ireland

-

Research published by Housing Research Bodies in Ireland in relation to MUD
Management

-

Relevant legislation to do with Multi Unit Developments and Civil Debt Collection
Laws from Irish Statute Book

-

Legal research from the Law Society Conveyancing Committee

-

Research published by The Society of Chartered Surveyors in relation to Owners’
Management Companies

-

Newspaper Articles regarding Multi Unit Developments and Civil Debt Collection
Laws

6.2 Where have you read about this topic?


Arkcoll, K, Guilding, C, Lamminamki, D, McManus, L, Wanken, J (2013) Funding
Common Property Expenditure in Multi-Owned Housing Schemes. Emerald Group
Publishing Ltd., Property Management. 31. 10.1108/PM-09-2012-0031
https://www.researchgate.net/publication/263252373_Funding_common_property_ex
penditure_in_multi-owned_housing_schemes
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This publication discusses the nature of service charges and how the collective efforts of the
members, or owners, contributes to the overall operation of the development. It analyses
whether alternative measures exist to fund capital expenses within a development and
highlights the importance of service charge collection as a means to fund not just ongoing costs,
but long term capital expenditure within a development. I came across this publication while
reading a dissertation completed by Jamie Brindley of TU Dublin, which is referenced below.



Brindley, Jamie (2020) Is The 2011 Multi Unit Development Act Fit For Purpose?
Technological University College Dublin, 6th May, Dublin.
https://ditlib.dit.ie/articles/4683638.4581/1.PDF

This research paper analyses the Multi Unit Development Act and the many issues arising as a
result of a lack of regulation in this area of property.



Bainton, S, Casey, N, Chapman, B, Cox, D, Daly, Maureen, Deeney, J, Donegan, S,
Hession, R, Hynes, A (2011) Complex Conveyancing. Bloomsbury Professional, Law
Society of Ireland, 1st December, Dublin.

This publication includes writings from Suzanne Bainton of Liston & Co Solicitors, who is a
leading expert in the area of Owners’ Management Companies and Conveyancing law.



Meehan, M (2019) Owners Management Companies Report Launch, The Housing
Agency. 2019, 21st July https://www.housingagency.ie/news-events/ownersmanagement-companies-report-launch

An article discussing key elements of Paul Mooney’s report in conjunction with Clúid Housing
and The Housing Agency.



Mooney, P (2019) Owners Management Companies: Sustainable Apartment Living
for Ireland, The Housing Agency & Clúid Housing, Dublin.
https://www.housingagency.ie/sites/default/files/201906/HA19011%20OMC%20report%20p1-100%20onlineV3.pdf

This report will greatly aid in our research as it examines the performance of OMCs, best
practice from an international perspective, discusses findings from key professionals in the area,
and recommends reform measures for the industry.



Murphy, P, Rouse, D (2019) Muddy Waters, The Law Society Gazette, 2019, 1st
November. https://www.lawsociety.ie/gazette/in-depth/muddy-waters/

An article from the Law Society Gazette which examines Paul Mooney’s research.
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Irish Statute Book, Multi Unit Developments Act 2011. Office of the Attorney
General. http://www.irishstatutebook.ie/eli/2011/act/2/enacted/en/html



Irish Statute Book, Civil Debt (Procedures) Act 2015. Office of the Attorney General.
http://www.irishstatutebook.ie/eli/2015/act/28/section/26/enacted/en/html?fbclid=IwA
R0x9MsOTWxl9DNvhwgyMWP2sz-_siqfb5nuj8GYtokOrvZlRbF4URjrsgU



Department of Justice, Civil Debt (Procedures) Act 2015.
http://www.justice.ie/en/JELR/Pages/Civil-Debt-(Procedures)-Act2015#:~:text=The%20Civil%20Debt%20(Procedures)%20Act%202015%20(No.&text
=The%20Act%20also%20makes%20provision,in%20the%20Programme%20for%20
Government.

Outlines key features of the Civil Debt (Procedures) Act 2015 with respect to civil debt
collection measures. This will prove beneficial to our research when identifying the many
roadblocks faced by Owners Management Companies in recovering service charge debts.


O’Donnell, D, Foley, F (2009) Debtors' law found incompatible with Constitution.
The Irish Times, 2009, 9th October. https://www.irishtimes.com/news/crime-andlaw/debtors-law-found-incompatible-with-constitution1.758920?fbclid=IwAR3zTqvLtMpC2YlTykzK3L6JKC96t2vva80b9J9RXeS0ZQlr2kILIsty2o

Newspaper article discussing a case study which paved the way for new civil debt recovery
laws, highlighting that existing debt enforcement laws were unconstitutional and not fit for
purpose.
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Appendix 6 – Meeting Logs
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