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ABSTRACT
Ireland faces similar issues to other jurisdictions in terms of the management of multiunit developments. However, unlike other jurisdictions, apartment living is a relatively
new phenomenon in Ireland, with 55% of the 177,787 apartments built since 2001.
Apartments now represent 10.9% of all Irish household types (Central Statistics Office
(CSO), 2011). This brings its own unique challenges, and up until the MUD Act 2011
there was an absence of legislation to accommodate these challenges, particularly in
relation to rights and responsibilities of apartment owners (Society of Chartered
Surveyors Ireland (SCSI), 2011). The purpose of this research is to evaluate the MUD
Act in terms of: how it fits within the legal framework within which it operates; its
contribution to the better governance of multi-unit developments; its influence on
participation of owners in the management of their developments; and its assistance in
the financial management and well-being of management companies. Implicit in this
evaluation is the search for suggestions for improvement. This research required
interviewing people involved in the development of the MUD Act or dealing with its
implications on a practical day-to-day basis.

The review of the MUD Act under the headings of legal framework, governance,
participation and financial management has highlighted a number of weaknesses in the
Act itself but also, and probably more importantly, weaknesses in the overall
environment in which the Act exists. In particular, there is an absence of a joined-up
top-level approach to this important sector. In this regard the Act is somewhat isolated
and its relationship with other legislation is unclear and confusing. The lack of
ownership of the sector has been highlighted across all research headings, as has the
need to address the overall ‘understanding deficit’, particularly with regard to apartment
owner obligations and responsibilities. Furthermore, the need for greater powers of
enforcement in relation to these obligations and responsibilities was also a common
theme.
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CHAPTER ONE: INTRODUCTION

1.1

Introduction

Many countries have passed legislation to facilitate the better management of multi-unit
developments and in this regard the Multi-Unit Developments (MUD) Act was enacted
in Ireland in January 2011. Unlike many other jurisdictions, however, apartment living
in Ireland is a relatively new phenomenon, with 55% of all 177,787 apartments in
Ireland built since 2001. In 2011 apartments represented 10.9% of all household types
in Ireland (Central Statistics Office (CSO), 2011).

This phenomenal growth has created problems unique to Ireland, and the Act addresses
four areas: conditions and obligations relating to the compulsory transfer of the
common areas from the developer to the owners’ management company (OMC);
obligations of the developer upon completion of the development stage; new
mechanisms for dealing with disputes; and new regulation in relation to governance of
the OMC, particularly in relation to directorships and voting rights, reporting and
information, the calculation and apportionment of service charges, and the provision of
a sinking fund.

Despite the introduction of the legislation it would appear there are certain issues which
still need to be addressed: delays in asserting the rights of property owners, the lack of
understanding of rights and obligation of property owners, poor participation by owners
in the management of their developments and a reluctance to pay service charges. The
situation for apartment owners as a result is still uncertain, which has not been helped
by the international economic downturn, compounded by Ireland’s own unique
difficulties, particularly in relation to the property sector.

1.2

Aims

The aim of the dissertation is to evaluate the Multi-Unit Development (MUD) Act 2011
as it applies to functioning developments and if necessary make recommendations for
reform.
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1.3

Objectives

The main objectives are to:
1. Critically evaluate the MUD legislation in terms of how it fits within the existing
legal framework, governance, participation and financial management and identify
problems and weaknesses that diminish the good governance of multi-unit
developments.
2. Evaluate the contribution of the relevant stakeholders, i.e., owners, managing
agents, solicitors, government and other state agencies, to the good governance of
multi-unit developments and identify proposals for improvement.
3. Compare the legislation to other jurisdictions and identify potential areas for
improvement.
4. Recommend proposals for reform.

1.4

Dissertation Structure

Chapter One introduces the background to the dissertation and an outline of its aims
and objectives.

Chapter Two presents a review of the literature on each of the subject areas under
research: legal framework; governance; participation and financial management. Firstly,
the theory relating to the operation of multi-unit developments is reviewed under each
heading and relevant issues are highlighted. Secondly, and notwithstanding a dearth of
published material just prior to its recent enactment, the issues highlighted under each
heading are reviewed in an Irish setting and in the context of the MUD Act as it
operates in practice. Finally, the issues arising from this review and conclusions made
are summarised and form the basis for the research.

Chapter Three presents a review on the literature on research methodology. Firstly, the
various research paradigms are reviewed, as are the resulting methodology options. The
literature regarding, inter alia, sampling, interview methods, limitations and
delimitations is also discussed. Secondly, the particular research approach and
methodology chosen is discussed. In particular, sample size, respondent choice,
interviews and problems encountered are discussed.

9

Chapter Four presents both findings and analysis to avoid repetition and the need for
re-familiarisation with each question and subject area. The questionnaires were
summarised and coded prior to presenting the findings and analysis. (See Appendix C
for full details). Firstly, findings to the questions posed under each heading are
summarised. The main headings are: legal framework, governance, participation, and
financial management. A brief analysis of the overall or macro findings and common
themes is then given. Thereafter, the findings under each specific heading are analysed
with a brief summary of conclusions.

Chapter Five presents a detailed summary of the overall conclusions arising from the
research findings and analysis. A number of factors and issues that came up in the
research are important to all areas. The lack of ownership of the sector has been
highlighted as a common theme across all research headings. Likewise, the need to
address the understanding deficit with regard to obligations and responsibilities in
particular is a common thread that affects all areas of research. Furthermore, the need
for powers of enforcement in relation to these obligations and responsibilities came up
time and again and was most pronounced in the area of financial management and the
obligations to pay service charges. A number of recommendations are also presented,
including the setting up of a central authority to take responsibility for the sector.
Responsibilities should include, inter alia, increasing awareness and understanding
among apartment owners; providing guidance with regard to rights and obligations;
addressing training needs and preparing relevant guides for the operation of
management companies; and standardising and simplifying, where possible, documents
such as leases and articles of association.

Chapter Six suggests further research in the area of strategic management. Strategic
management in the context of apartment complexes could help management companies
formulate strategies through systematic analysis of internal and external environments.
Such strategies could help management companies identify factors which create
opportunities or pose threats.
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CHAPTER TWO: LITERATURE REVIEW

2.1

Introduction

A ‘unit’ in a multi-unit development is defined as the individual apartment, flat, duplex
unit or other self-contained accommodation, which, together with other such units,
makes up the entire development (Lujanen, 2010). Christudason (2004) distinguishes
multi-unit

developments

from

traditional

housing by having three distinct

characteristics: individual ownership of a unit; shared ownership of common property;
and collective membership in a corporate body that assumes responsibility for the
management of the development. As a result, the management of multi-unit
developments is complex and requires a management body supported by appropriate
ownership and governance structures to manage the building and common areas
(Linariza and Ashok, 2003). According to Yip, Chang, and Hung (2007) the long-term
success of common property management is also linked to achieving optimum levels of
membership involvement and participation. To provide the services required, the
management also need financial resources. In this regard each resident is required to pay
a service charge; unfortunately, although necessary, collecting this fee is not an easy
task (Bailey and Robertson, 1997).

Many countries have passed legislation to facilitate the better management of multi-unit
developments and in this regard the Multi-Unit Developments (MUD) Act was enacted
in Ireland in January 2011. The success or failure of a management company to manage
a multi-unit development, as seen above, depends on a number of interdependent
factors, all worthy of detailed study. The focus of this paper is to evaluate the MUD Act
and its contribution to the betterment of multi-unit development living in Ireland, in the
context of four distinct yet interdependent factors: the legal framework within which
management companies exist; the governance structure they adopt; the issues
surrounding owner participation; and the funding considerations.
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2.2
2.2.1

Theory

Legal Framework

2.2.1.1 Introduction
Lujanen (2010) cites the need to ensure a multi-unit development is properly managed
as the primary objective of all statutory schemes. Common features of enacted
legislation include the standardisation of legal and administrative structures designed to
help the educative process of unit owners, an emphasis on consumer protection, dispute
resolution procedures, and provisions for the effective enforcement of obligations. In
common law the difficulty of enforcing obligations, particularly against successors in
title, and the perceived difficulties in conveyancing were also considered the main
drivers of legislation. While the long lease was seen as providing a suitable alternative
to freehold in some countries such as Ireland, other countries did not see it this way
(Ngo, 1993).

2.2.1.2 Systems of Ownership
Lujanen (2010) describes two basic systems of apartment ownership: the dualistic
system and the unitary system. The dualistic system, more commonly known as
condominium or strata title ownership system, is where the individual ownership of a
unit is combined with the joint ownership of the land and common parts of the building.
According to Ngo (1993), the term 'condominium' means to have control (dominium)
over a certain property jointly with (con) one or more other persons. The term
‘condominium’ is mostly widely used in North America and Italy and seldom used in
other jurisdictions (van der Merwe, 1994). The term ‘strata title’ is used in Australia,
New Zealand and Singapore. Not only are different terms used for the same system, but
the same term often means different approaches (Lujanen, 2010). The USA, Canada,
Australia and Singapore have adopted a condominium system, or a strata title system, in
which unit holders own their units in perpetuity, with the common areas held by a
corporate body, in which owners each have a share. Management of communal private
properties is by means of voting among co-owners in the corporate body. According to
van der Merwe (1994), under the condominium regime, when a property owner
purchases a unit, three indivisible rights are acquired: the right to occupy the unit, the
right to share the common parts, and the right to participate in the management of the
building. Condominium systems provide each unit with ownership status that bind
positive covenants on the other owners and their successors and yet avoids the
12

permanent fragmentation of land into relatively tiny parcels. Each unit is granted a
separate title, can be separately taxed and individually financed. The owner of each unit
can dispose of his unit without affecting others and is not liable on the default of
another. For this reason condominium titles are considered to offer a ‘perfect title’
when compared to other forms of property ownership (Lujanen, 2010). The
condominium structure puts beyond doubt what rights each owner has and what
obligations must be assumed with the ownership of a unit and avoids having to deal
with leases which may or may not deal satisfactorily with the problem of management
(Cox, 1993). Lujanen (2010) describes the second system of ownership as the unitary
system or leasehold system. In this system each apartment owner is a co-owner of the
building and land in its entirety, with exclusive rights of occupation attaching to their
particular apartment in the building. They are in effect co-owners of the entire
residential development. A deed of mutual covenant sets out the rights and obligations
of co-owners regarding the use of communal private property. This document, which is
normally signed by the developer and the first purchaser with the conditions of the
covenants, binds all successors in title. Countries such as Austria, The Netherlands,
Norway and Switzerland adopt this system (van der Merwe, 1994). Paulsson (2007)
describes this type of co-ownership as undivided, since the right of ownership is not
accompanied by physical division of property. In Hong Kong, where the unitary system
is adopted, all lands are held in leasehold and as such owners are co-owners together
with an exclusive right to use a particular part of the building which they have bought
into (Nield, 1993).

In Ireland, the legal framework used for the ownership of apartments in multi-unit
developments is based on leasehold ownership: until the Land and Conveyance Act
2009, Irish law did not permit positive covenants to be enforced with successors in title
with freehold ownership (Cannon, 2011). Leasehold covenants, on the other hand, can
be enforced with successors in title. Unlike the unitary system of ownership in this
framework, each leasehold purchaser of an individual property becomes a member and
shareholder of an OMC, to which the freehold of the whole site is eventually
transferred, and is similar to the condominium model. Both the freehold and leasehold
interest exist simultaneously until the lease comes to an end, typically in 999 years. In
this regard there was no requirement in Ireland for freehold title and amending
legislation (Blandy, 2006).
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2.2.1.3 Problems with Existing Models
According to van der Merwe (1994), because condominium law is a statutory creation
with its own peculiar characteristics it invariably conflicts with dogmas and principles
relating to the law of property and to the law of association, or company law. In this
regard there is a need to clearly distinguish the rights and obligations of the owners.
Paulsson (2007) argues that all rights given to owners’ associations must be given by
statute, bylaws and different types of agreement. According to Ngo (1993), in many
instances the condominium model has resulted in administrative complexities which
owners find difficult to understand. Dispute resolution is another important issue. Most
legislation does not provide for the avoidance of the traditional court systems, which are
typically cumbersome and expensive (van der Merwe, 1994). That said, some
legislation provide for arbitration as an alternative and in Florida, for example, an
Ombudsman system has been introduced, which has also been recommended as an
option in legislation in England and Wales. The language used in legislation is difficult
for non-legal people to understand, and can lead to further problems (Lujanen, 2010).
This is also a problem for the leasehold system, where the owners are relying on the
covenants of the lease agreement, which are not always well drafted, to jointly manage
the common areas. The condominium model has the advantage of being able to change
the by-laws from time to time, which are enforceable in the same manner as covenants,
whereas in the leasehold model covenants are difficult to change once the agreements
are executed. Furthermore, under the condominium system every owner must be a
member of a management company. Under the leasehold system, in many jurisdictions
members normally form themselves into residents’ associations to manage their
common areas but membership is not compulsory. This causes problems, particularly in
relation to dispute resolution and enforcing owner obligation.

2.2.2

Governance

2.2.2.1 Introduction
Ho et al. (2006) define governance as the way in which an organisation controls its
actions. Governance is the mechanisms an organisation uses to ensure that its
established processes and policies are followed. Its primary functions are to maintain
oversight and accountability and to take the necessary steps to ensure compliance with
agreed policies. Where rules are being ignored or misconstrued it also provides for
corrective action. Governance in the context of managing apartment buildings has never
14

been easy (Paulsson, 2007). The primary aim of property management is to provide a
pleasant, safe and comfortable living environment for the owners and tenants and
maintain the common areas in the building. This is made all the more difficult because
of the unique ownership structure of multi-unit developments and the interdependence
of unit owners and, according to Bailey and Robertson (1997), it is for these reasons
that the management of a multi-unit development is very different to managing a
traditional house.

2.2.2.2 Decision Making
All co-owners in a multi-unit development are interdependent and as such have a right
to participate in the decision-making process. In this regard all decisions become a
collective rather than an individual choice, which has implications for access, use and
control of the asset. Hastings, Wong, and Walters (2006) argue that despite economic
theory assuming that individuals will act in a rational manner to realise their own
interest, groups do not necessarily do so. This, they posit, is because groups are
composed of individuals who tend to prioritise their own interest above the group,
resulting in decisions that are not necessarily in their own best interest. Moreover,
according to Buchanan and Yoon (2000), the existence of external effects from private
behaviour has been shown to be neither a necessary nor a sufficient condition for
collective action. Olson (1965), in describing the behaviour of groups, coined the phrase
‘collective action problem’ to characterise the different motivations of large and small
groups when making decisions. Hovi and Foss (1995) maintain collective action
problems arise where a group of decision makers have to decide individually whether or
not to contribute to the provision of some collective good from which all members will
benefit in a common property environment. This creates an environment where some
individuals have the opportunity to ‘free ride’ on the decisions and contributions of
others’ means.

2.2.2.3 Owner Management Companies
The legal form of the entity controlling the jointly owned common areas varies from
country to country. In the USA the form can be a corporation or association. In Canada
the term ‘condominium corporation’ is used, while the legal form in England and Wales
is a private limited company and in Ireland company limited by guarantee (Office of
The Director of Corporate Enforcement (ODCE), 2008). According to Paulsson (2007),
15

owners’ associations need organisational structure with clearly defined rights and
obligations at each level and can be compared to running a business. Despite this,
owners’ associations are optional in many countries and thus have been set up in only a
fraction of condominium blocks, in many former socialist countries, for example,
particularly where condominiums are created in existing buildings where sitting tenants
have become owners. In Russia, for example, the right of free association is sacrosanct;
even if an owner association does exist, membership is voluntary (Vihavainen, 2009).
Compulsory membership is also outlawed in Lithuania (Victorin et al., 2001). In the
absence of an owners’ association the owners in essence have to co-manage their
development without a properly structured decision-making body. The rules by which
management companies operate are enshrined in the memorandum and articles of
association (M&As), which have their roots in company law (McConville, 2008). As
such, the Companies Acts are particularly relevant to the governance of management
companies. However, according to the ODCE (2008), the relevance is not widely
understood by property stakeholders. In this regard the continual training of all owners,
Board members, auditors, administrators, service companies and building firms who are
preparing and implementing the decisions is highly recommended.

2.2.3

Owner Participation

2.2.3.1 Introduction
According to Yip et al. (2007), the long-term success of common property management
is linked to achieving optimum levels of membership involvement and participation.
This is not because democratic management is desirable in itself, but rather it ensures
that the everyday process of communal living and decision making takes place
smoothly and efficiently. It allows owners to have a say in the running of their
management company and shape their own destiny, which in turn can create a sense of
community and mutual respect, both of which are critical to creating a successful and
enjoyable living environment.

2.2.3.2 Difficulties with Participation
Yip et al (2007) suggest two main difficulties faced by management companies in
trying to keep their members involved and interested. The primary motivator for owner
participation and involvement is borne out of a sense of necessity rather than positive
choice and the natural tendency for participants is to reduce participation over time.
16

Many unit owners actively seek to avoid involvement, which over time only serves to
undermine the authority of a Board which is perceived as having its authority by
default. Efforts to recruit members in such circumstances may be met with hostility and
contempt.

The second difficulty is that good management becomes a victim of its own success. If
the management is trouble free, members will not see the necessity to participate and
while contentment is desirable, it can easily turn to apathy over time. In relation to the
use of managing agents, Lujanen (2010) suggests that in theory if a Board strikes up a
satisfactory relationship with a managing agent it is easier to manage the company
without the constant interference and objections from the unit owners. However, in
reality this is not sustainable. Firstly, it is self-limiting, in that the non-inclusion of
owners does not allow for the creation of a sub-committee, for example, and makes ad
hoc recruitment all the more difficult. Secondly, a Board will eventually have difficulty
in finding replacements for itself. Barton and Silverman (1997) argue that ease of
management should not be given priority over member involvement by minimising the
number of directors or holding closed board meetings. By promoting involvement, an
increased awareness and a greater understanding of duties and responsibilities will be
fostered among owners, renters and prospective purchasers, to the benefit of the
development as whole (Yip et al., 2007).

2.2.3.3 Determinants of Participation
In their studies on resident participation in multi-unit organisations in America and
Israel, Wandersman et al. (1981) found that the profile of people participating in
voluntary neighbourhood organisations tended to be older married residents who have
resided in the area for a relatively longer period than other residents. In America
resident participation was not found to be gender sensitive, whereas in Israel it was.
Leung (2005) identified the lack of technical knowledge as a key factor when residents
were deciding to get involved in the management of their estate. Residents with limited
technical knowledge chose not to get involved, instead leaving responsibility to those
who were more competent and knowledgeable. Some residents chose to participate
because of expected improved living standards, an incentive-driven outcome. Ungers
and Wandersman (1983) found that residents who perceived their living environment
more negatively were more likely to participate in the management of their
17

development. While residents’ negative perceptions may result in poor satisfaction, it
can also serve as a motivator to action. The threat or reality of deterioration in their
living environment can also drive residents to form management companies.
Wandersman et al (1981) identified a correlation between resident participation in a
management company and perception of quality of living and discovered one of the key
determinants of participation was sense of community. Leung (2005) maintains that all
stakeholders must view participation as a necessary move for it to become a reality and,
as such, residents should share the same or similar values and beliefs. Bengtsson (2000)
suggests that mutual trust is important to resident participation also. Yau (2011)
suggests residents are also more likely and willing to participate if they believe their
doing so can achieve the intended effects. Bandura (1986) maintains an individual will
assess the probability that his efforts can achieve a goal and will make a rational
decision to participate or not based on that assessment. The higher the probability of
success the more likely the decision will be to participate.

2.2.4

Financial Management

2.2.4.1 Introduction
The condition and quality of buildings is one of the most fundamental components of
the quality of life. Fakhrudin, Zailan, and Roslan (2011) claim the vast majority of
people spend over 95% of their time in or next to a building of one kind or another. In
this regard the built environment is our ‘natural habitat’. All buildings start to age from
the moment they are completed and put in use. According to Zailan (2001),
maintenance management is the physical aspect of property management. Tiun (2003)
argues that maintenance management plays an important role in maintenance activities
to keep buildings in good condition. In order to ensure that the services in a multi-unit
development run smoothly, owners are obliged to pay service charges to cover short and
long-term management objectives. Without proper funds the proper management of
multi-unit developments will be seriously undermined (Weng, 2000).

2.2.4.2 Funding Problems
According to Lujanen (2010), service charge collection and arrears present the two
greatest challenges for management companies today. The problem is particularly
accentuated in low and medium-cost developments (Liias, 1998). Given that service
charges – in particular the maintenance and sinking fund elements – are a form of
18

investment expenditure, owners need to see the value from these investments and in this
regard unit owners would expect to get the best service out of the fees they pay
(Fakhrudin et al., 2011). In an ideal situation, partnerships and co-operation between
residents and management companies would lead to the protection of shared property
investments. Such co-operation, however, is not easy to attain, especially in the case of
low and medium-cost developments. Residents will cite poor service and
disproportionately high service fees for the quality of the service provided as the main
reasons for non-payment of service charges. They will also cite the lack of clarity and
standardisation in terms of service charge calculations. This results in management
companies having to operate below budget, which in turn reduces the ability to supply
services, creating a spiral effect that reduces satisfaction further. The problems are
compounded by the fact that there is no standard means by which management
companies assess service fees, hence the belief that service charges are unfair. The
result is management companies lack the funds required to enable them run their
activities sufficiently (Lujanen, 2010). In the absence of reserve or sinking funds major
repairs or enhancements are also restricted.

2.2.4.3 Enforcement
The owners’ association is responsible for the collection of not only the amount the unit
owner owes, but also charges that arise thereafter, including reasonable legal fees (Liias,
1998). One reason cited for not providing enforcement measures or not imposing them,
particularly in former socialist countries, is that procedure, especially foreclosure, is
often too slow and cumbersome to use. In many countries, taking a case to court may be
politically sensitive or overly time consuming. When a large number of the owners are
not able to meet their obligations due to low income this is even more evident – the socalled ‘poor owners phenomenon’. As a consequence many countries have therefore
introduced subsidies to decrease the housing expenditure of low-income households
(Lujanen, 2010). In the west there are stronger remedies applied. In Canada, if an owner
defaults in the obligation to pay common expenses the corporation has a lien against the
owner’s unit. While there is wide variation in legislation in the USA, the common
practice is that the association has a lien on a unit also, which can be foreclosed on in
same way as a mortgage. In Sweden, the managing board of the owners’ association has
the right, power and duty, where owners have not fulfilled their obligations to pay
management fees or capital costs, to initiate a foreclosure procedure against individual
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owners without a court order. Similar procedures have been adopted in France, the
USA, Canada and Spain, with certain limitations (ibid).

2.2.5

Conclusion

2.2.5.1 Legal Framework
The evidence would suggest that the legal frameworks determining the forms of
ownership are not generally understood, which is further complicated by the language
used in both legislation and lease construction. Conflict is a universal feature of multiunit living with some jurisdictions and because of, among other things, dissatisfaction
with the traditional courts systems, some jurisdictions are moving toward an
ombudsman type regime.

2.2.5.2 Governance
Governance in the context of managing apartment buildings has never been easy. All
co-owners in a multi-unit development are interdependent and as such have a right to
participate in the decision-making process. The task here is how to organise decision
making in such a way that it guarantees the opportunity for all owners to participate in
major decisions concerning the common parts of the building. Most jurisdictions have a
management company and elect a board of directors to facilitate necessary decision
making on matters which need quick decisions. They are also charged with enforcing
obligations and it is therefore important that owners have a clear understanding of their
rights and obligations. In this regard, continual training and education for all
stakeholders is recommended in most jurisdictions.

2.2.5.3 Participation
Participation in the management of multi-unit developments, notwithstanding its
difficulties, is desirable for the reasons outlined above. Participation is sometimes borne
out of necessity and the natural tendency is for individuals to reduce their contribution
over time. Moreover, successfully run management companies can become a victim of
their own success and as interest drops among owners it can soon turn to apathy. The
natural tendency for Boards to exclude participation for expediency purposes and to
appoint managing agents can also contribute to apathy and disinterest. While the
determinants of owner participation are varied and complex, the research suggests that
the active promotion of the inclusion of all members will outweigh the adoption of a
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restricted participation and closed approach.

2.2.5.4 Financial Management
An owner failing to keep up payment leads to a shortage of funds and thus the
corporation’s capacity to provide quality services. This in turn causes dissatisfaction
among residents, who consequently are reluctant to pay the prescribed charges. For
major repairs, the absence of an adequate sinking fund means owners’ associations
often have severe problems in getting loans due to the lack of collateral, with individual
owners being asked to fund through special levies. In some jurisdictions the state
provides direct support by way of subsidies. The lack of well-functioning enforcement
tools is a universal problem also. Some jurisdictions have given management companies
powers of foreclosure without having to involve the courts.

2.3

2.3.1

Multi-Unit Management Practice in Ireland

Introduction

In the context of the areas studied, Ireland is similar to other jurisdictions and faces
similar issues in terms of the management of multi-unit developments. However, unlike
other jurisdictions, apartment living is a relatively new phenomenon in Ireland. This
brings its own unique challenges and up until the MUD Act 2011 there was an absence
of legislation to accommodate these challenges, particularly in relation to rights and
responsibilities (Society of Chartered Surveyors Ireland (SCSI) 2011). Given the recent
emergence of apartment living in Ireland there is very little academic work on the
subject. However, a number of creditable reports were commissioned and handbooks
published in the years immediately preceding the Act, and while not peer-reviewed do
act as a reliable source of information. The MUD Act (2011) itself primarily covers four
areas (See section 1.1).

In the following sections, practices in the Irish multi-unit development sector prior to
the MUD Act are examined under the same heading as previous: legal framework,
governance, participation, and financial management. Thereafter, the MUD Act is
reviewed in terms of how it contributes to the resolution of the issues raised under each
heading. Finally, the outstanding issues are summarised in the conclusion section,
which will form the basis of the research questionnaire.
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2.3.2

Legal Framework

2.3.2.1 Legal Framework in an Irish Context
The form of ownership in Irish multi-unit developments is leasehold. While in theory
freehold ownership represents a stronger title in terms of value, which has been
characterised as a wasting asset, the reality is that Irish leases in the context of
residential developments are typically 500-990 years in duration and as such have a
value equivalent to freehold. The Law Reform Commission (LRC) (2008) confirmed
this in its report and concluded there was no demand for legislation regarding the direct
ownership of freehold in the context of multi-unit development ownership. Again, in
other jurisdictions the matter of enforcing positive covenants was considered an
important driver in terms of introducing new legislation. Because the leasehold is the
norm in an Irish context the issue does not arise. In common with other jurisdictions,
one of the main disadvantages of the leasehold ownership model is the complexity of
the lease. In essence a lease is a contract for sale or any interest in land (Ryan, 2006).
Where it transpires that the documentation is defective, remedying the problem will
typically be far from easy (Cox, 1993). The complexity of these developments in terms
of ownership means that conveyancing is fraught with potential problems (National
Consumer Agency (NCA), 2006). Moreover, for the ordinary unit owners the complex
nature of apartment ownership structures, and particularly the lease, contributes to what
to the LRC (2006) refer to as an ‘understanding deficit’. As with other jurisdictions,
many owners do not understand the distinction between the ownership of a unit in such
a development and ownership of a more traditional house. Furthermore, the sector is not
regulated, and relationships between and the roles and responsibilities of the key
stakeholders are not clearly defined. In this regard the LRC report (2008) highlighted
the need for legislation or a watchdog with responsibility for developers, managing
agents and local authorities.

2.3.2.2 The MUD Act and Legal Framework
While the Act does provide for the establishment of an owners’ management company
at the developer’s expense and the transfer of the legal interest in the relevant parts of
the common areas and any reversionary interest in the residential unit to the OMC, in
terms of the legal framework within which management companies operate there is no
change. Nor does the Act contain any particular sanctions for those who fail to comply
with their obligations. While there is a provision for dispute resolution under the Act it
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remains within the courts and is specifically the responsibility of the Circuit Court,
which may make an order to enforce rights conferred or obligations imposed under the
Act (SCSI, 2011).

2.3.3

Governance

2.3.3.1 Governance in an Irish Context
In Ireland, most residential developments already have an established management
company. Most apartment schemes use the limited liability company structure
incorporated under the Companies Acts and are guaranteed (ODCE, 2008). Usually
companies engage managing agents to provide day-to-day services. Every management
company has a memorandum of association and articles of associations. The
memorandum sets out the objectives of the company and the articles set out the rules of
the company. While the purposes of residential management companies are the same,
there is no standard memorandum or articles of association which a company can adopt
(LRC, 2006). With regard to decision making, The NCA (2006) reported that because
there is no separation of powers it is difficult for people who hold a dual role of director
and member, who make decisions in one capacity and other decisions in another
capacity. Another problem highlighted is that directors are normally part-time
volunteers and as such have little or no experience of company law. Further difficulties
arise due to the lack of certainty with regard to what exactly the management company
should have responsibility for and the rights and duties of members. In particular, part
of the ‘understanding deficit’ is that they fail to appreciate that it is ‘their’ company, that
they comprise its membership and own it. Finally, the company structure as it stands
seems to be more appropriate to ‘business’ organisations rather than ‘not-for-profit’
organisations such as management companies (Dublin City Council (DCC), 2008)

2.3.3.2 The MUD Act and Governance
The Act provides for greater rights and protections for owners in multi-unit
developments in that it imposes additional corporate governance obligations and far
greater responsibility on OMC directors. These responsibilities include: increased
consultation with the owners; additional reporting requirements; ensuring adequate
funding for maintenance; and planning the provision of a sinking fund. Each owner in
multi-unit developments will have fair and equal voting rights, with one vote of equal
value given to each unit. The OMC now has the right to alter, amend or add to the
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‘house rules’. Such changes, however, must be consistent, fair, and reasonable and have
been circulated to and agreed at a general meeting of the owners. The service charge
budget must be agreed at the annual general meeting and details provided to the owners
must include all details and categories of expenditure. Landlords are obliged to ensure
that their tenants adhere to the house rules. The Act, while not offering any sanctions for
a breach of the house rules, does allow for the recovery of the cost of remedying a
breach of the rules (SCSI, 2011).

2.3.4

Participation

2.3.4.1 Participation in an Irish Context
As with other jurisdictions, DCC (2008) found in their research that a lack of owner
involvement contributes to owner frustration and their sense of powerlessness. It tends
to be a ‘vicious’ circle whereby lack of involvement leads to greater frustration and less
involvement, and so on. The results include, inter alia, non-attendance by members at
committee meetings and AGMs; and non-payment or late payment of service charges,
which in turn affects the quality of services, which leads to further owner
dissatisfaction. This dissatisfaction in turn can manifest itself in a lack of co-operation
with the managing agent appointed by the directors and breaching of the house rules.
While the ‘understanding deficit’ seems to be a universal contributor to nonparticipation, in Ireland in particular there is a poor understanding of the role of a
director (ODCE, 2008). Finally, as with other jurisdictions, there is a tendency to let
existing directors remain on, particularly if the development is well run.

2.3.4.2 The MUD Act and Participation
In an effort to ensure fair and consistent practices for the OMC, the Act states that
directors on the board of management of the OMC must retire after three years to allow
a change in personnel. If a person wishes to continue, however, in their role as a director
and the members agree, the person can be re-elected. It also imposes greater
responsibilities on the board of directors of the OMC. These added responsibilities are
in addition to the pre-existing obligations under company law. The Act now requires the
annual service charge budget be approved by the members at a general meeting
Members are also encouraged to participate in the agreement of the house rules as the
OMC is obliged to discuss and agree changes at the AGM (SCSI, 2011).
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2.3.5

Financial Management

2.3.5.1 Financial Management in an Irish Context
As with other jurisdictions, service charges are an essential feature of multi-unit
developments since they provide the funding for the management of the common areas
and structures and are probably one of its most controversial. The controversy stems
from the ‘understanding deficit’, whereby many owners of multi-unit development units
do not understand why they should pay annual service charges while owners in
conventional estates don’t have to. The situation is exacerbated by the taking in charge
issue, whereby people are under the impression that the unit owners are paying for
services which the local authority provides at public expense to residents of housing
estates (LRC, 2006). Another problem relates to the setting of service charges. There is
a perceived lack of transparency as to how the charges are calculated and what the
budgeted costs and expenses are intended to cover (NCA, 2006). Whether this is due to
a failure to understand the nature and purpose of the charges or frustration arising from
what is perceived as a failure by the board of the management company or its managing
agents to carry out their duties, many unit owners do not understand the seriousness of
such action (DCC, 2007). The management company, as owner of the reversionary
interest of the unit, can invoke a landlord’s remedies for breach of covenant by an
owner. However, in practice these are not very effective. Although technically the right
to forfeit the lease is fully available in such cases, it is highly unlikely that a court will
give effect to such forfeiture in respect of a leasehold property. A management company
is invariably forced to sue to recover debt. Imposition of a high interest charge for
overdue payments may have some effect, but only if the unit owner understands that
this will increase the debt and that it will be pursued effectively (LRC, 2006). The NCA
(2006) highlights the importance of the management company building up a reserve
fund, or ‘sinking fund’, to meet future major capital expenditure.

2.3.5.2 The MUD Act and Financial Management
The Act stipulates that every member must pay service charges and that the service
charge may be recoverable as a simple contract debt before the ordinary courts. The
annual service charge budget must be approved by the members at a general meeting.
The service charge budget details provided to the owners must include all details and
categories of expenditure and be approved at the AGM. All multi-unit developments
under the Act must establish a sinking fund for specific purposes including
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refurbishment and improvement or maintenance of a non-recurring nature. The Act
stipulates that the sum of the sinking fund is to be €200 per annum or such sum agreed
at a general meeting of the owners and must be held in a separate bank account to the
service charge fund to ensure that the sinking fund it is not spent inappropriately (SCSI,
2011).

2.4

2.4.1

Conclusion and Issues Arising

Legal Framework

At the most fundamental level there is a lack of understanding in all jurisdictions as to
the difference between apartment ownership and house ownership. Within the Irish
leasehold system there is further misunderstanding due to the complicated nature of
leases; the poor understanding of company law in relation to the operation of
management companies; and the myriad of other laws associated with apartment living.
It is important therefore that a legislative framework must present itself in such a way
that it is easily understood. While the Act does indirectly address a number of issues
contributing to the ‘understanding deficit’, there does not appear to be any attempt to
change the structure of the framework to this end. While there is no argument for a
change away from the leasehold model, there would appear, based on evidence in other
jurisdictions, to be a role for a regulator or central authority to take overall
responsibility for the sector. Furthermore, in the area of dispute resolution there would
appear to be a demand for an alternative to the traditional courts system.

2.4.2

Governance

All owners have a right to participate in the decision-making process. The framework
for promoting this participation must be transparent and easily understood. Irish
management companies are subject to Irish company law, with rules enshrined in the
company articles of association. This is a major source of confusion and it has been
argued that the limited guarantee model does not suit the not-for-profit organisation.
While the MUD Act has mandated some necessary voting and procedural changes, it
could be argued that it may in fact contribute to complicating the decision-making
process even further. Finally, while the Act has broadened the responsibilities and
obligations of directors to members there is an increased burden on directors to
understand their duties and obligations.
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2.4.3

Participation Issues

The MUD Act, it can be argued, indirectly attempts to improve participation at one level
by, inter alia, improving transparency through the imposition of increased reporting
obligations on directors; involving the members in the budgetary process; and allowing
members have a say in the agreement of house rules. However, in the case of directors it
could also be argued that the imposition of further responsibilities on them may very
well serve to reduce participation on their part. In terms of empowerment, the Act is
again weak with regard to powers of enforcement. As evidenced in other jurisdictions
residents are also more likely and willing to participate if they believe their doing so can
achieve the intended effects.

2.4.4

Financial Management

While the Act goes some way in addressing the issues regarding the need to involve all
members in the budgetary process and the establishment of a sinking fund, it does not
make any provisions for the education nor training of members with regard to the
understanding of it. With regard to obligation to pay service charges, there is still
uncertainty amongst members as to their obligation, particularly in the event of services
not being provided to required standards, which has not been addressed in the Act. The
Act is silent on the matter of enforcement, which is the most serious problem facing
many developments. The status quo still remains in that debtors must continue to be
pursued through the courts. In view of the increasing difficulties facing management
companies and their ability to collect service charges there is a case for them to be given
additional powers. Finally, there is no provision in the Act for multi-unit developments
that may not be in a position to fund their day-to-day expenditure for genuine economic
reasons, let alone contribute to a sinking fund.

2.4.5

Issues Arising

It is evident from the above that the following questions arise:
1. Is there a need to review the overall legal framework within which OMC exist?
2. Is there a role for an ombudsman in the area of dispute resolution?
3. Should there be a standard simple lease arrangement for multi-unit developments?
4. Is there a need for a new type of company structure to cater specifically for the
needs of OMCs?
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5. Does the Mud Act create a greater understanding among owners of the role of the
management company in the governance of multi-unit developments.
6. Should the M&As be standardised across all multi-unit developments?
7. Does the MUD Act contribute to promoting participation?
8. Does the MUD Act encourage owners to become directors?
9. Should directors be rewarded financially?
10. Does the Act assist with service charge collection?
11. Should the OMC be given additional powers to enforce owner obligations,
particularly in relation to the collection of service charges?
12. Should there be government intervention in situations where management
companies cannot fund their day-to -day expenditure?
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CHAPTER THREE: RESEARCH METHODOLOGY
3.1

Introduction

While research means different things to different people, there seems to be agreement
that research is a process of investigation and enquiry, systematic and methodological,
and knowledge enhancing (Amaratunga et al., 2002). Creswell (2007) categorises
research into two distinct types: quantitative and qualitative. The qualitative approach
has its origins in the academic tradition and places its emphasis on the numbers that
represent opinions or concepts. Qualitative research emphasises the use of words and
observations to express reality and describe people in natural situations (Yin, 1994).

3.2

Research Paradigms

Amaratunga et al. (2002) argue that a clear definition of a research strategy is
fundamental and necessary to conduct a sound empirical study. Moreover, before
embarking on a research project, a discussion of philosophy is essential. In this regard,
according to Healy and Perry (2000), philosophers are divided into two fundamentally
different and competing schools of thought or inquiry paradigms: positivism, which
uses quantitative and experimental methods to test hypotheses through deductive
reasoning; and the phenomenological paradigm, which uses qualitative and naturalistic
approaches to inductively test human experience in the context of specific settings.
Guba and Lincoln (1994) further differentiate three types of phenomenological
approaches: critical theory, constructivism and realism, each with three components:
ontology, epistemology, and methodology. Ontology in essence is the reality that
researchers investigate; epistemology is the relationship between that reality and the
researcher; and methodology is the technique used by the researcher to investigate that
reality.

3.2.1

Main Theories

According to Guba and Lincoln (1994), positivism predominates in science and
assumes that science quantitatively measures independent facts about a single
unchanging reality. The data under analysis are in effect value free and do not change
because they are being observed. Critical theory emphasises social realities
incorporating historically situated structures. This type of research aims at critiquing
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and transforming social, political, cultural, economic, and ethnic and gender values and
as such research is often long-term (ibid.). According to Healy and Perry (2000),
constructivism inquires about the ideologies and values that lie behind a finding so that
reality actually consists of ‘multiple realities’ that people have in their minds.
Researching in this constructed reality is dependent on the interactions between
interviewer and interviewee, and as such the researcher has to be a “passionate
participant” during field work (Guba and Lincoln, 1994, p. 112). The realism school
believes that there is a ‘real’ world to discover. In realism research people’s perceptions
are being studied because they provide a window onto a reality beyond those
perceptions (Healy and Perry, 2000).

3.3

Research Methodology Options

Research methodology refers to the procedural framework within which research is
conducted (Remenyi et al., 1998). Among the factors driving the choice of research
methodology are the topic to be researched and the specific research question
(Amaratunga et al., 2002). Creswell (2007) suggests five approaches to conducting
research: the narrative approach; the case study approach; the grounded theory
approach; the ethnographic approach; and the phenomenological approach.

3.3.1

Research Options

A narrative study examines the life experience of a single individual and is chosen when
material is available and accessible and the individual is willing to share stories
(Creswell, 2007). A case study is a process in which detailed consideration is given to
the development of a particular matter over a period of time. The research gathers
extensive material from multiple sources of information to provide an in-depth picture
of the case. Grounded theory, as the name suggests, is grounded in the words and
actions of those individuals under study. Having its roots in sociology, grounded theory
is suitable to the study of any behaviour that has an interactional element to it and to
generate or develop a theory. Ethnographic research is used to study the behaviour of
cultural-sharing groups or individuals. The hallmark of ethnography is fieldwork and
working with people in their natural settings (Goulding, 2005). Phenomenology is both
a philosophy and a methodology. Participants in phenomenological research are chosen
on the basis of having lived the experience under study. Phenomenological research
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involves interviewing individuals, following set procedures that end with the essence of
the meaning of the data collected (Creswell, 2007).

3.4

Sampling

Before research starts, respondent groups need to be identified. According to Creswell
(2007), the researcher needs to decide if the sampling will be consistent with the
information needed by the research methodology chosen. The concept of purposeful
sampling is important in qualitative research. Purposeful sampling means respondents
are selected because they can purposely inform an understanding of the research
problem and central phenomenon in the study (Goulding, 2005). Regarding sample size,
Creswell (2007) recommends that it is not only important to study a few individuals but
also to collect extensive detail from each individual studied. In phenomenological
research, where it is essential also that all participants have experience of the
phenomenon studied, Creswell (2007) recommends choosing between three and ten
subjects for interview.

3.5

Interview Method

In essence, the interview method is the art of questioning and interpreting the answers
(Qu and Dumay, 2011). Interviews can be conducted by telephone, focus group or on a
one-to-one basis (Creswell, 2007). According to Hannabuss (1996), interviews may
appear simple in terms of execution but without proper preparation will lead to
disappointing results. Conducting qualitative research interviews therefore requires not
only the use of different skills such as listening and note taking but also adequate
preparation and careful planning.

3.5.1

Types of Interviews

Fontana and Frey (1998) classify the research interview based on the degree of
structure. The structured interview is where the interviewer asks a series of preestablished questions, allowing only a limited number of response categories. Highly
standardised procedures are designed to substantially reduce the probability of the
results being influenced by the interviewer’s bias. The unstructured interview, on the
other hand, is informal and unstructured. The unstructured interview process shapes to
the individual situation and context, intending to make the interviewee feel relaxed and
un-assessed (Hannabuss, 1996). Each approach has strengths and weaknesses, and each
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may be more or less suitable for particular types and areas of research, e.g., the highlystructured approach may be good for eliciting information about large numbers of
people using a reference library or for finding out people’s choice of consumer product,
while informality and an open structure tend to be preferable when complex, personal or
sensitive issues are being probed (ibid.).

3.5.2

Organising the information

Information plays a complex role throughout the whole research process, from the
formulation of the research question and choice of methodology through to the
dissemination of the findings (Qu and Dumay, 2011). Data analysis in qualitative
research consists of preparing and organising the data for analysis, then reducing the
data into themes through a process of coding and condensing the codes and finally
representing the data in figures, tables, or a discussion (Creswell, 2007). In
phenomenology a number of specific structured methods of analysis have been
advanced. In essence, the approach follows general guidelines for analysing the data for
significant phrases, developing meanings and clustering them into themes and
presenting an exhaustive description of the phenomenon. (Goulding, 1995).

3.6

Other Considerations – Ethics, Validity, Reliability and Bias

According to Creswell (2007), a qualitative researcher faces many ethical issues when
collecting, analysing and preparing findings. Ethical issues are categorised in terms of
consent procedures, deception or covert activities, and confidentiality towards
participants. Healy and Perry (2000) consider validation in the context of qualitative
research to be an attempt to assess the accuracy of the findings as is best described by
the researcher and the participants. Reliability can be enhanced if the researcher obtains
detailed field notes. Clarifying researcher bias from the outset of the study is important
so that the respondent understands the researcher’s position and any biases or
assumptions that impact the research (Hannabuss, 1996).

3.7

Research Limitations and Delimitations

Limitations are factors, usually beyond the researcher's control, that may affect the
results of the study or how the results are interpreted (Goulding, 1995). While
limitations may not be apparent at the start of the research they may develop or become
apparent as the study progresses. One obvious limitation is sample size. Because of a
32

small sample it may not be always possible to generalise the specific results beyond the
specific population from which the sample was drawn. Delimitations, on the other hand,
are factors that affect the study over which the researcher generally does have some
degree of control. Delimitations establish parameters or limits for the study. Limits
which makes the study feasible for the researcher include limits on the sample size; the
extent of the geographic region from which data are collected; response formats
included in data-collecting instruments; and the time frame for the study (Amaratunga et
al., 2011).

3.8
3.8.1

Research Approach for this Dissertation

Approach

The purpose of the research was to evaluate the Multi-Unit Developments Act (MUD)
2011 with a view to adding something of value to the body of accumulated knowledge.
In terms of research paradigms the research falls under the realism research paradigm.
This type of research requires choosing people on the basis of having lived the
experience under study and in this regard people involved in the development of the
MUD Act or dealing with its implications on a practical day-to-day basis were chosen.
Table 3.1 below outlines the various paradigm options and the relevance to the research
aims.

Table 3.1: Paradigm Options
Research
Type

Relevance

Most Relevant
to the Research

Positivism

Quantitative

Measuring independent facts
about a single unchanging
reality

No

Critical Theory

Qualitative

Inquiries relating to social,
political, cultural, economic
and ethnic issues

No

Constructionism

Qualitative

Exploring ideologies and
values that lie behind a finding

No

Qualitative

Studying people’s perceptions
to provide a window to the
reality beyond those
perceptions

Yes

Paradigm

Realism

(Source: Author)
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3.8.2

Methodology Options

As detailed in Table 3.2 below there are five qualitative research methodology options
available. The phenomenological methodology which uses qualitative research to
inductively test human experience in the context of specific settings was best suited to
my research aims. The main method of data collection employed was the one-to-one
interview, which is recommended practice for this type of research as the level of detail
and insight required did not lend itself to telephone interviewing. Group interviews were
also discounted on the basis of logistics as it would not have been possible to organise
all respondents in the one location.

Table 3.2: Methodology Options
Methodology
Narrative

Case Study

Grounded
Theory

Ethnographic

Phenomenological

Application

Data Collection Method

Appropriate
to Research

Examines the life
experience of a
single individual

Use of available material
and access to individual

No

A detailed research
Gather extensive material
into a particular
from multiple sources of
No
matter over a period
information to provide inof time
depth picture of case
The study of any
behaviour with an
interactional
Gather information through
No
element and to
conducting interviews
generate and
develop a theory
Used to study the
Fieldwork and working
behaviour of
with people in their natural
culture-sharing
settings and researching
No
groups or
through interviews and
individuals
observation
Research of those
having lived the
experience under
study

Interviewing individuals,
following set procedures
that end with the essence of Yes
the meaning of the data
collected

(Source: Author)
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3.8.3

Sample Size and Respondent Choice

A sample size of eight was chosen in keeping with best practice for this type of
research. All respondents are or have been active in the multi-unit development arena:
two are from an academic background and were involved in an advisory capacity at the
early development stages of the Act; two are practicing managing agents; two are
practicing solicitors, both very much involved the multi-unit area; and two are serving
directors of apartment management companies. Property and company law underpin the
proper working of multi-unit developments and as such it was important from the outset
to have an understanding of the current position in relation to multi-unit developments
and scope, if any, for change. In this regard, preliminary interviews were conducted
with recognised leading experts in both areas and established terms of reference for
subsequent research; these experts were also interviewed as part of the final research.
While all the respondents were required to have a basic understanding of the Act,
having a working knowledge of the issues raised under the headings was of equal
importance. The interviews were conducted in the respondents’ places of work to avoid
distraction. The individual respondents are profiled in Table 3.3 below, along with
interview dates.
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Table 3.3: Respondent Profile and Interview Schedule
Background

Academic/
Practitioner

Academic/
Practitioner

Name

Profile

Interviewed

Professor JC
Wylie

Professor Wylie has written
the standard texts on land law,
conveyance and landlord and
tenant law and practice. He is
also Professor Emeritus in
Cardiff University.

Preliminary
interviews
5 July 2012

Dr Tom
Courtney

Solicitor

Sonia Mc Entee

Solicitor

Eugene O'Reilly

Managing
Agent
Managing
Agent
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Interviews and Questions

Interviews were conducted over a two-week period in November 2012. All respondents
were sent the questionnaire with an additional note section in advance of the meeting to
encourage reflection and preparation. The interviews were conducted in a semistructured manner to facilitate the eliciting of more elaborate responses.. The questions
posed were informed by the literature review. Twelve questions (See Appendix A) were
asked in all. Three questions from each of the research headings: legal framework,
governance, participation, and finance. Respondents were also asked if they had any
additional comments to make at the end of each meeting. The questionnaire was
structured in such a way as to avoid overlap in terms of issues under inquiry and also to
ensure definitive responses to each question. Notes were taken by hand, which helped
create an informal atmosphere. In terms of analysing the data, the text of each interview
was summarised and responses to each question were analysed for significant phrases,
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meaning and themes, with similar responses clustered together. Subsequent reflection
on and scrutiny of these clusters informed the ultimate findings.

3.8.5

Problems Encountered

Although the research has reached its objectives, there were some unavoidable
limitations. Firstly, because of time limits the research was conducted on a small sample
size. In order to generalise the results for larger groups, the study should have involved
more participants at different levels. Secondly, because of the relative newness of the
research topic there is very little data published on the subject. This had implications for
both my literature review and the contributions of respondents. While some respondents
were more well read than others on the subject, it was apparent that their responses were
informed mainly by their own thoughts and opinions rather than broader reading on the
subject area. While technical knowledge of the Act was not a primary selection
criterion, there was a wide variance amongst respondents in terms of knowledge of the
detail of the legislation; the greater the understanding of the detail, the more informed
the answers were. In this regard it might have been an idea to forward a summary of the
legislation itself with the questionnaire in advance of the interviews. Regarding the
interviews, while every effort was made to pose discrete questions and elicit discrete
responses this was not always possible. The initial questions on my questionnaire, while
intending to create a context for subsequent questions, actually had the effect of eliciting
broad responses and in doing so answered subsequent questions. This meant that by the
time we got to the final questions they had already been answered.
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CHAPTER FOUR: FINDINGS AND ANALYSIS

4.1
4.1.1

Findings

Introduction

Both findings and analysis are dealt with together in this chapter to avoid repetition and
the need for re-familiarisation with each question and subject area. The questionnaires
were summarised and coded prior to presenting the findings and analysis (See Appendix
C). The responses under each heading to the questions posed are summarised below,
with main findings highlighted. The main headings are legal framework, governance,
participation, and financial management.

4.1.2

Legal Framework

Overall Framework
According to all respondents interviewed the existing legal framework for the
management of multi-unit developments is fit for purpose. There were a number of
caveats however. All recognised the need for training and education for apartment
owners, coupled with a need to simplify the language of legislation and relevant
documents, such as leases. There was also a consensus that the government needs to get
involved, particularly in relation to policy making and enforcement of obligations. The
PSRA and PRTB were mentioned in this regard.

Dispute Resolution
Regarding dispute resolution, there was a majority agreement that it was best placed in
the courts system. That said, there was unanimous agreement that mediation should be
an option to all prior to going the costly and lengthy court route, as distinct from
ombudsman, as the infrastructure is already in existence.

Leases
On the matter of leases, the majority of respondents did not believe the Act brought
clarity. In fact, because the Act, according to some, is badly written and ambiguous on
issues such as the house rules and service charge apportionment, it contributes to greater
confusion. In this regard it was suggested provisions in the Act to introduce further
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regulation should be invoked. It was also suggested that leases should be looked at with
a view to standardising them where possible.

4.1.3

Governance

Company Structure
On the question of a new company structure to cater specifically for multi-unit
development, the respondents were divided evenly. Those in favour believe the existing
company structure is more than adequate and the law surrounding it is well developed.
The problems arise not because of the company structure but rather because of the lack
of understanding of directors’ roles and responsibilities. This should be addressed
through training and education. Standardisation of the M&As, it was suggested, would
help to improve understanding. Those in favour of a new structure believed the current
arrangement was onerous for what is after all a not-for-profit enterprise. They advocate
a more streamlined company structure.

Understanding
On the question of whether the Act helps create a greater understanding of the role of
the management company, again the respondents were evenly divided. Those who
believe the Act does create a greater understanding maintain the Act clearly defines the
management company and its responsibilities in terms of rights of repair, voting rights,
appointment of directors, reporting, and budget agreement. In contrast, others believe
that without the systematic education of owners regarding rights and responsibilities the
Act creates confusion instead of greater understanding. They maintain it would have
been better to look at standardising the M&As rather than introduce new legislation.
They believe the Act is ambiguous and vague on certain matter such as the election of
directors and setting of sinking funds. All agree that there needs to be clarification as to
the relationship between the MUD Act and the Companies Act in terms of which takes
priority.

Standardisation
On the specific question regarding the standardisation of companies’ M&As, there was
a slight majority who said they were the best place to deal with company rules and not
the Act and this process should be co-ordinated by a central authority. It was suggested
also that there was already uncertainty as to what could be dis-applied in company
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M&As from the Companies Act and the new legislation has further confused the issue.
Those who believe the Act is the best place to deal with governance issues agreed that
there needs to be clarification with regard to which law takes precedence and also the
need for a separate publication prepared by a central authority explaining the obligations
and responsibilities in a clear and concise manner.

4.1.4

Participation

Promotion
There was a slight majority of respondents who do not believe the MUD Act promotes
participation. They suggest that the Act does not address the issues of participation, the
importance of which they believe should be spelt out explicitly. They suggest that
people must see benefit to themselves before they participate and that nothing in the Act
provides such benefits. Those who believe the Act does promote participation believe it
does so in two ways. Firstly, it allow members participate in the decision-making
process, particularly in relation to the budget and sinking funds and, secondly, it
simplifies matters in relation to running their development, thereby giving people the
confidence to put themselves forward and participate.

Directors
On the question of whether the MUD Act encourages owners to become directors, the
majority believe the responsibilities and obligations under the Act are onerous and will
discourage members from becoming directors. The risk, in effect, outweighs the reward.
The point was also made that without proper training and educational support – which is
not referred to in the Act – directors are exposed. In contrast, others believe the Act
clarifies the position regarding directors’ powers and responsibilities and should
therefore make it easier to attract and retain directors.

Reward
Finally, on the question of whether directors should be financially rewarded, the
respondents were divided evenly. Those who believe directors should not be rewarded
believe it would be dangerous to do so and that other ways should be sought instead.
One suggested providing training which would improve skillsets that could be applied
elsewhere in people’s lives. On the other hand, some respondents believe there is a need
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to financially reward directors for what is often a difficult and thankless job. This could
be by way of direct remuneration or a discount on their annual service charges.

4.1.5

Financial Management

Enforcement
There was unanimous agreement that the Act does nothing to encourage or enforce the
collection of service charges; if anything, the Act could be used as an excuse not to pay
service charges. The traditional route via the courts is slow, cumbersome and expensive.
There is a general agreement that there is a need for a speedier mechanism to enforce
the collection of service charges.

Legal Powers
On the question of giving the management companies legal powers of collection outside
the court system, a majority of respondents believe the court is the best place to deal
with such matters, as giving additional powers to management companies could be open
to abuse. All believe however that the management companies should be given
additional powers of authority to withdraw services such as electricity, water and refuse.
Management companies should have the power to exclude non-payers of service
charges from the block insurance, which would force lenders to put pressure on
defaulters also.

State Intervention
Regarding the final question relating to whether the state should intervene with
developments facing financial difficulties, the majority of respondents believe they
should. They believe the government have a moral duty to help, given the huge amount
of monies garnered by the state in the form of taxes from this sector. They believe a
centralised authority should be tasked with co-ordinating overall policy for the sector to
deal with current and emerging financial difficulties. There should be a holistic
approach from the government at all stages, from planning through to the long-term
financial viability of developments. On the other hand, those against intervention
suggest it was state interference in the private sector that has got us into this trouble in
the first place.
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4.1.6

Conclusion

The findings are summarised in the questionnaire results table in Appendix D. All
respondents are identified by way of a simple alphanumeric system from R1 to R8 to
protect the identity of certain individuals who requested that their interviews remain
anonymous. The table shows how respondents voted on each question with a total for
each yes and no answer, which gives an indication as to the overall position regarding
each question. The salient points raised in support of the answers are summarised also.
What is evident from the information presented is that while respondents may disagree
on the answers to the questions posed, it is seldom a clear-cut yes and no and there are
often areas of agreement between the different groups. The table attempts to illustrate
this fact. Finally, the presentation of the findings also serves as a helpful visual tool
when analysing disparate data at a macro and micro level in the next section.

4.2

4.2.1

Analysis

Introduction

The purpose of this research is to evaluate the MUD Act in terms of: how it fits within
the legal framework within which it operates; its contribution to the better governance
of multi-unit developments; its influence on participation of owners in the management
of their developments; and its assistance in the financial management and wellbeing of
management companies. Implicit in this evaluation is the search for suggestions for
improvement. The section is prefaced with a brief analysis of the overall or macro
findings and themes common to all areas under study. Thereafter, the findings under
each specific heading are analysed.

4.2.2

Macro Analysis

While each of the headings under which the Act has been evaluated has its own unique
influencing factors, which will be discussed in more detail below, there are a number of
factors and issues that came up in the research and are important to all areas. The lack of
ownership of the sector has been highlighted as a common theme across all research
headings. Likewise, the need to address the understanding deficit with regard to
obligations and responsibilities in particular is a common thread that affects all areas of
research. Furthermore, the need for powers of enforcement in relation to these
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obligations and responsibilities came up time and again and was most pronounced in the
area of financial management and the obligations to pay service charges.

The research also highlighted the interrelationship or causality between the different
areas under study. As Figure 4.1 below illustrates, the legal framework within which a
management company operates has a strong influence on the governance of a
management company, which in turn has the capacity to influence both financial
management and participation, to a lesser extent. It is important, therefore, that a coordinated overall approach is adopted within the existing legal framework to support
governance within management companies in the first instance. Governance in turn has
a very strong two-way relationship with financial management in that weak governance
with weak enforcement will have an adverse effect on the management of finances and
collection of service charges. Likewise, poor financial management will have an equally
strong adverse effect on the ability to govern. In terms of the relationship between
governance and participation, as the research again shows governance can have a
stronger negative effect than positive on participation, i.e., if director responsibilities are
perceived as being too onerous, while participation has a relatively weak effect on
governance. The relationship between participation and financial management is weak
save for when a severe financial difficulty or crisis forces participation. The research
shows that owners will only get involved in the management of their development in
times of crisis, otherwise the financial situation will have very little influence on
whether they participate or not. Likewise, there is no strong evidence to suggest that a
good financial position will have a particularly strong influence on participation. Often
the opposite is true, where people do not participate because others are doing a good
job. In this situation directors, for example, become victims of their own success and
participation on the part of others is poor.
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Figure 4.1: Inter-relationship Schematic

Source: Author
The above illustrates the relative importance of and interdependence of each area and reflects the
overarching findings of the research and implications. Firstly, without a coherent, well-understood
framework or infrastructure within which the management company operates and sources its powers and
guidance to facilitate good governance all else will be compromised. Secondly, strong governance
systems must be coupled with powers of enforcement, particularly in relation to financial management,
without which governance will be undermined. Thirdly, while good governance systems may not
necessarily have a positive effect on participation, bad governance will have a disproportionate negative
effect on participation Finally, while participation is important, its influence on financial management
and visa versa is not as important as other factors.

4.2.3

Legal Framework

Overall Framework
The research tells us that there was unanimous agreement amongst all respondents that
the existing leasehold arrangement in conjunction with company law and the courts
systems was sufficient for our needs in terms of ownership and management of multiunits developments. A new statutory structure combining ownership and governance
similar to that introduced in other jurisdictions was not required. Figure 4.2 illustrates
the statutory framework within which multi-unit developments existed prior to the
introduction of the MUD Act.

44

Figure 4.2: Leasehold Structure (Pre MUD)

Source: Author
Note:. While there are many pieces of legislation relevant to this sector, the mains ones are: company
law, from which the structure and rules of the management company are derived; contract law, through
which management agreements between developers and the management company to transfer common
areas are established; and landlord and tenant law, coupled with contract, through which leases and
covenants are agreed. The court system provides an ultimate locus for dispute resolution and debt
collection. The arrows indicate that prior to the introduction of the MUD Act the relevant laws influenced
the management of management companies without any feedback mechanism or structure to address
major issues affecting the sector.

In response to a call for some form of statutory intervention to address issues relating to
developers having a stranglehold on management companies, governance and dispute
resolution issues, the MUD Act was enacted. In essence the MUD Act has: mandated
the transfer of the common areas from the developer to the management company;
prescribed

rules

and

obligations surrounding the

governance

of multi-unit

developments; and outlined the dispute resolution process. The new structure is
illustrated in Figure 4.3 below.
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Figure 4.3 Leasehold Structure (Post MUD)

Source: Author
Note: As with Figure 4.2, the arrows represent the sources of influence in a legal context for the
management company.

A significant finding from the research is the belief that the MUD Act is currently
‘nobody’s child’. A number of respondents referred to the need for a co-ordinated state
involvement in this sector to develop policy and to give direction and guidance.
Furthermore, and notwithstanding the positive aspects of this legislation, the Act has
also created, according to the research, further uncertainty and has potentially
exacerbated the ‘understanding deficit’ with its shortcomings, at the macro level in
terms of where this Act fits in with pre-existing legislation and owners’ understanding
thereof. As illustrated in Figure 4.3 above, in effect a new layer of legislation has been
introduced without contextualisation or an explanation of its relationship to other law
codes in terms of priority or precedent.

Dispute Resolution
Dispute resolution is dealt with in section 24 and basically states that a person may
make an application to the court for an order under this section to enforce rights
conferred or obligations imposed by this Act or any rule of law. While there is a nonexhaustive list of conditions under which an application can be made the Act offers
nothing more than the option to go to the courts to seek remedy, which existed prior to
the introduction of the legislation. While references to mediation were welcomed by all
respondents, in the Act it can only be availed of after engaging in the court process,
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which is expensive, cumbersome and slow. The uncertainties highlighted in the
previous section will only add to the workload of the courts and in this regard mediation
should be an option prior to going to court as opposed to the other way around.
Thereafter, court can be an option.

Lease
With regard to clarifying the position on issues typically found in the lease agreement
such as house rules and service charge apportionment, there was a generally held belief
that the Act is confusing. Another shortcoming that came up in the research and one that
tends to befall all legislation is the fact that the Act is written in English that is difficult
to understand. This is especially relevant as the audience for this legislation are ordinary
lay people.

Proposed Framework
The proposed framework in Figure 4.4 below would address the concerns raised above.
It would include a central authority and a new mediation structure that might better
reflect the needs of apartment owners.

Figure 4.4. Proposed Framework

Source: Author
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Note: The above structure allows for the creation of a central authority under the regulations within the
MUD Act, answerable to the relevant minister. This body would derive its authority from the existing.
This would include training and guidance and in consultation with experts in the area.

4.2.4

Governance

Company Structure
The respondents were divided equally on the question of whether there should be a
separate company structure to cater for the needs of management companies
specifically. However, respondents on both sides agreed that it is an important issue that
needs to be teased out further. There was also a need for clarity with regard to what can
be applied or dis-applied in individual company M&As, which is not addressed in the
MUD Act. Another recurring theme in relation to company structure relates to the need
for centralised instruction with regard to the operation of management companies and
the problems they encounter. Again this is something that could be looked at as part of
the overall approach to the sector through the designated department or authority.

Understanding
In terms of creating a greater understanding among owners of the role of the
management company in the governance of multi-unit developments the respondents
were again divided evenly on the matter, with those believing it does create a greater
understanding claiming it clearly outlines obligations and responsibilities and those
believing otherwise claiming it confusing, ambiguous and no different to what is
already in the lease and companies’ articles of association. On close analysis there is
some substance to this argument. For example, section 16 in the Act relating to
directors’ terms of office is no different than what already exists with the vast majority
of management companies in that after three years a director must retire, but may stand
for re-election. While much is made about the introduction of the sinking fund, the Act
mentions a sum of €200 in section 19 sub-section 5 and in the same sentence it also
states that it may be such other amount as agreed by a meeting of the members, which
in effect could be nil. Section 18, which now requires the setting of annual service
charges by members, it could be argued, undermines management company directors in
that members will be able to at a single meeting undo the work of directors who would
have been involved in the detailed process of budget preparation from the outset.
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Section 33 does allow for further regulation in regard to a number of these areas and this
should be invoked.

Standardisation
On the matter of standardising company M&As, there was a slight majority in favour of
doing so. That said, there was unanimous agreement for the need to produce a booklet
clarifying matters to help reduce misunderstanding and confusion. What the research
tells us is that notwithstanding the importance of company structure, of rights and
obligations and of standardisation, there is a need for clarity, consistency and
understanding. The Act is at best weak in this regard. There needs to be a holistic
approach to governance which the Act does not provide. This must address, inter alia,
what can and cannot be dis-applied from the companies act; inconsistencies with regard
to house rules, directors’ terms of office and house rules; standardisation of leases and
articles of association; and training needs.

4.2.5

Participation

Promotion
There is an argument that says participation cannot be promoted in legislation and it is
wrong to interfere in what is, in effect, the private lives of apartment owners. However,
without participation multi-unit development would not function. The research reveals
that there is mixed opinion with regard to the efficacy of the MUD Act in terms of
providing benefits to owners. Underpinning participation is the need for owners to see
the benefit of their participation and to have the confidence to act. Confidence will
come with greater understanding of rights, responsibilities and obligations, which in
turn will shine a light on the benefits of participation. This goes back to a need for an
explicit approach to participation as part of an overall awareness campaign to educate
apartment owners as to their rights, responsibilities and obligations.

Directors
Some believe the Act, through involving owners more in the decision-making process,
will increase participation, while others believe it will undermine existing directors. The
research would suggest that since the advent of the MUD Act not only is the likelihood
of increased participation diminished, but the likelihood of those that are already
participating, particularly directors, remaining on as directors is diminished also. What
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there is agreement on is that the risks associated with being a director far outweigh any
benefits. As already suggested by the research the company structure pertaining to
management companies needs to be reviewed along with standardisation of company
articles of association.

Financial Reward
With regard to rewarding directors, there was consensus that directors should not be
rewarded financially. However, there was agreement that directors need to see some
reward for their efforts. Again there is no simple fix to this problem. All of the
aforementioned solutions in terms of standardisation, clarification, and training support
would help, in conjunction with less onerous responsibilities and some form of
indemnification. However, to proactively encourage participation, particularly at
director level, in the future will require a much more creative approach. One approach
might be to reward directors with access to training and skillsets that could be used in
other parts of their lives. Participation could form part of an exemption regime for study
or employment opportunities.

4.2.6

Financial Management

Enforcement
The Act is virtually silent on the issue of financing of multi-unit developments through
the recovery of service charges, with the exception of deeming service charges a
contract debt which may obviate the need to produce the counterpart lease in court. All
respondents believe this is a fundamental flaw of the Act. Furthermore, there is a belief
that the Act itself is already being used as an excuse not to pay service charges.
Management companies are now competing with banks, building societies, the revenue,
utility companies, property charges and a range of other institutions for a slice of the
apartment owner’s precious income. Yet the management company would appear
powerless compared to its competition in terms of its ability to enforce obligations, save
through the courts, which is slow, cumbersome and expensive. There are two measures
which could be introduced under the current Act immediately: an explicit statement
regarding the obligation to pay service charges underpinned by fines; and access to
dispute resolution subject to service charges being paid in full only. Thereafter, the
funding issue needs must be placed at the core of any centrally developed policy for the
sector.
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Legal Powers
On the subject of granting legal powers to management companies to collect service
charges, there was unanimous agreement in the research that the best place to deal with
debtors was ultimately in the courts. That said, one respondent mentioned that he was in
court recently pursuing a debtor and the presiding judge admitted that he had never
heard of the MUD Act. Other jurisdictions have given management companies the right,
power and duty where owners have not fulfilled their obligations to pay management
fees, to initiate foreclosure proceedings without a court order. This approach is worthy
of further research. In terms of giving management alternative non legal powers there
was agreement that management companies should be allowed withhold and withdraw
services such as refuse collection, electricity and other such services if logistically
possible. Likewise, insurance coverage should be affected for defaulters. These
measures would have to be administered subject to controls but also with adequate
protection in law and indemnification for management companies and their directors.

State Intervention
Finally, on the question of state intervention with developments facing financial
difficulties, it was believed by all but one respondent that the state has a duty to assist
developments in difficulty. The likelihood of financial support, given our current
economic climate, in what is after all a private sector problem is remote. That said, the
state is behoven to provide economic support and direction to a constituency that
represents over ten per cent of all households in Ireland. Not only does it need to
develop policies as part of a broader cross-departmental framework to help owners in
existing developments, but it also needs to develop policies and approaches regarding
new developments. One such example would be to require developers to provide
detailed feasibility studies relating to the financial sustainability of multi-unit
developments throughout their projected economic life cycle.

4.3 Conclusions

Overall Framework
Unless there is a co-ordinated and centralised effort to clarify the uncertainties that have
been highlighted and discussed above problems will continue. The framework proposed
in Figure 4.4 above is a response to the concerns raised in the research which would
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include a central authority and a new mediation structure that might better reflect the
needs of apartment owners. As discussed in the previous section, the importance of
clear and definitive centralised guidance to the management company is critical to better
governance.

Governance
The company structure for management companies needs be looked at as part of the
overall approach to the sector through the designated department or authority. This
would also include the exploration of standardisation opportunities in relation to
relevant documents. Anomalies in the Act surrounding responsibilities and obligations
need to be reviewed also. Finally a booklet or ‘user guide’ should be produced to
provide clarity, consistency and understanding on all aspects relating to the apartment
ownership.

Participation
To promote participation on the part of apartment owners there needs to be awareness
and understanding of obligations, rights and responsibilities, coupled with an explicit
awareness campaign, centrally orchestrated, outlining the benefits of participation. The
situation regarding directors needs to be made less onerous and reviewed in the context
of an appropriate company structure and standardisation of company articles of
association. A creative approach is needed with regard to rewarding directors that
creates transferable benefits attaching to holding office.

Financial Management
Without funding everything else is largely academic. Measures need to be introduced
under existing legislation to make the obligation to pay services charges explicit and
subject to heavy penalties. A clear and definitive approach to funding must be at the
centre of any co-ordinated approach to the sector. Management companies should be
empowered to withdraw services from non-payers. Bestowing legal powers on
management companies such as powers of forfeiture should be explored also. Finally,
the state needs to look at existing and future developments in the context of their
economic viability, which will require cross-departmental involvement.
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CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS
5.1

Overall Conclusions

The review of the MUD Act under the headings of legal framework, governance,
participation and financial management has highlighted a number of weaknesses in the
Act itself but also, and probably more importantly, weaknesses in the overall
environment in which the Act exists. In particular, there is an absence of a joined-up
top-level approach to this important sector. In this regard the Act is somewhat isolated
and its relationship with other legislation is unclear and confusing. Without a central
controlling authority to bring all the pieces together in a coherent and easily understood
system the situation will deteriorate further. This authority must develop a strategy in
consultation with all relevant stakeholders, inter alia, industry experts, the legal
profession, government departments and apartment owners, that addresses these issues.
These are issues and concerns that are within the control of such an authority. There are
other issues such as the economic threat facing the sector manifesting itself in a growing
number of developments unable to provide even the most basic services that are largely
outside the direct control of such authority. However, whatever chance there is of
mitigating the current and emerging difficulties with a centralised strategic approach,
there is very little chance of doing so under the current framework. The approach
advocated is in essence using the existing infrastructure to its fullest in terms of law
codes, MUD Act and all other stakeholders, enhanced by a central authority rather than
trying to create a new system. Applying this same principle to the area of dispute
resolution, there is a developed mediation infrastructure already in place. The research
has shown a preference, where possible, to use mediation rather than the court system.
Notwithstanding constitutional concerns regarding the right to go to court, this is
something that could be dealt with relatively easily.

The framework within which a management company exists is critical to governance or
how a management company is run as it is from the framework that it derives its power.
The Act in the first instance came into being in an environment that is uncoordinated
and, as stated above, has contributed to the confusion. However, as the research shows,
the Act itself, despite its strengths, has added to further confusion. In the first instance
the language could be simpler. Some sections, particularly in relation to house rules,
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sinking funds and service charges, are unclear and, more importantly, their relationship
to existing documents such as lease agreements and company M&As are not properly
explained. Resulting from these shortcomings the research points to a need for
clarification and standardisation, some of which can be achieved through regulation
provided for in the Act. The research also suggests a need to look at the overall structure
of the management companies, particularly in relation to the responsibilities and
obligations borne by directors of what are after all not-for-profit organisations. This is
obviously not in the scope of the Act but is something that needs to be reviewed
independently, either as part of the central authorities’ brief or under the auspices of the
relevant company law authority. Training and education needs, for directors especially,
was a common theme in the research also.

Governance and in turn the company structure are relevant to participation. Company
structure is important in that, as the research suggests, the more onerous obligations and
responsibilities on directors in particular the less likely they are to want to put
themselves forward for election. The Act in fact levies greater responsibilities on
directors, which was a concern also raised in the research. At owner level, while the Act
is not explicit on the need for participation, there were a number of initiatives in the Act
that theoretically should encourage participation of all, such as the provision to allow
members approve the annual budget at AGM; the counter argument in the research was
that the same initiative actually serves to undermine directors. There was broad
agreement that the risks associated with being a director far outweigh the benefits. On
the question of rewarding directors as an incentive to participate there was broad
agreement that financial incentives would be inappropriate. However, there was
agreement that there should be some form of reward. Participation is a difficult area as
people get involved for different reasons and largely outside the scope of legislation. It
is an area that is hard to legislate for, not least because it is an area very much
associated with one’s private life. While there is merit in looking at creative ways to
encourage participation, the research would point to the fact that it is more important to
concentrate on what is already within the scope of the legislation and to focus on
minimising the factors discouraging participation, particularly at director level, such as
the company structure and onerous responsibilities and obligations. That said, a number
of creative suggestions were put forward, all with the key tenet of in some way linking
participation with a benefit. One such suggestion was to provide directors with skillsets
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in areas that could be transferable to other areas of their private and professional lives.
Participation is fundamental to the management of apartment developments. In the short
term the aim must be to retain directors and in the long term the aim should be to
increase overall involvement on the part of members.

Financial management and the funding of department development is an area that the
Act has purposely or otherwise ignored. This is a major flaw according to all
respondents interviewed. In effect, without proper funding all other areas under review
are largely irrelevant. The Act is actually being used as an excuse not to pay service
charges. This can be dealt with in the Act in that there should be an explicit
unconditional statement with regard to the obligation to pay service charges.
Furthermore, access to the courts or elsewhere in relation to dispute resolution should
be subject to service charges being paid in full. The research also points to an urgent
need to empower management companies in order to compete with all the other
organisations and institutions chasing ever-decreasing incomes. There was broad
agreement that the courts is the place for dealing with matters legally and that giving
management companies legal powers would be open to abuse. That said, other
jurisdictions have given certain powers to management companies such as power of
forfeiture without the requirement of a court order, which is certainly worthy further
investigation. Appointing management companies as receiver over properties against
which judgements have been obtained may be one way forward in the short term. The
provision of services is an area in which the management company has control and
powers to withdraw services and if used judiciously and with proper supporting
regulation could be very effective and quickly implemented.

Finally, while all were in agreement that the state needs to take responsibility for this
important sector, there was also a general acceptance, given the current economic
climate, that the likelihood of financial support for distressed developments is remote in
the short term. That said, all agreed with the need for government to develop a macroeconomic policy for the sector underpinned by micro-economic strategies at multi-unit
development level championed by a central authority as proposed above.

The above conclusions have given rise to a number of recommendations and
suggestions for further research, which are detailed in the following sections.
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5.2

Recommendations

The research has highlighted a number of opportunities to improve the lot of multi-unit
dwellers; these are detailed in the recommendations below.

1. A state body or department should be charged with taking responsibility for the
multi-unit development sector. This body should in the first instance, in
consultation with industry experts and relevant government departments, prepare
and recommend policy to the relevant minister. Responsibilities should also
include, inter alia, increasing awareness and understanding among apartment
owners, providing guidance with regard to rights and obligations, addressing
training needs and preparing relevant guides for the operation of management
companies and standardising and simplifying, where possible, documents such
as leases and articles of association.
2. Notwithstanding people’s constitutional right to seek redress in the courts, a
structure that prioritises mediation over the courts system should be developed,
with the courts being only used as a last resort The PIAB model was mentioned
in research as a possible way forward, which could be an ideal subject for future
research.
3. There is a need for clarity with regard to what can be applied or dis-applied in
individual company M&As, which is not addressed in the MUD Act.
4. The current company structure for directors is considered onerous and changes
should be explored that will reduce the perceived risk for directors without
compromising the required standards of company law. This could be looked at
by the Company Law Reform Group in conjunction with other relevant
authorities.
5. With regard to clarifying issues raised within the Act itself, section 33 does
provide scope for the Minister for Justice, in consultation with the Minster for
Enterprise and Minister for Environment, to bring in further regulations in
relation to service charges, sinking funds and house rules. This can be done in
the short term or, ideally, under the auspices of a more formal infrastructure.
6. Participation should be proactively and creatively encouraged at member and
director level. One such approach might be to reward directors with access to
training and skillsets that could be used in other parts of their lives. Participation
could form part of an exemption regime for study or employment opportunities.
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7. Regulation under existing legislation should be introduced and should include
explicit measures regarding the obligation to pay service charges, underpinned
by penalties if failing to do so and explicit powers to withdraw services. Access
to dispute resolution, whether it be the courts or mediation, should also be
subject to service charges being paid in full.
8. A study should be commissioned to examine the current process for obtaining
judgement and ways in which the process can be expedited. The practice in other
jurisdictions whereby management companies are given powers of foreclosure
should also be looked at.
9. Developers should be required to prepare financial feasibility studies regarding
the financial sustainability of their proposed developments over their economic
life.
10. Policies and strategies should be developed under the auspices of the
abovementioned body to deal with and anticipate developments in financial
difficulty.
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CHAPTER SIX: FURTHER RESEARCH
A key concern raised in the research is the long-term viability of some developments.
This concern is based on a number of factors, not least the adverse economic conditions.
These issues need to be addressed and, as with any commercial organisation, a strategic
approach needs to be adopted to help sustain viability and plan for growth. Strategic
management in the context of apartment complexes could help management companies
formulate strategies through systematic analysis of internal and external environments.
Such strategies could help management companies identify factors which create
opportunities or pose threats. Much has been written on the subject of strategic
management, with its main tenet being organisations seek to build and sustain a
competitive advantage by leveraging strengths and overcoming weakness. Based on the
above research and the many threats facing apartment development there is a
compelling argument that just such an approach may be what is needed and, as such, is
worthy of further study.
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APPENDICES
Appendix A: Research Questionnaire

RESEARCH QUESTIONNAIRE
Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondent’s Name __________________ Date
(4 Sections - 12 questions)

Confidential

Yes

_________________________
No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
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Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3. Does the MUD Act clarify the position regarding covenants and conditions typically
found in the lease document?
Yes

No

Notes:

SECTION 2 – GOVERNANCE
Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
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Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:

SECTION 3 - PARTICIPATION
Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members are critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
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Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors?
Yes

No

Notes:

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No

Notes:
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Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:

_______________________________________________________________________
Further Notes

Thank you for your time.
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Appendix B: Completed Questionnaires

RESEARCH QUESTIONNAIRE
Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O’ Connor

Respondents Name R1 Date 22/11/2012
(4 Sections - 12 questions)

Confidential

Yes

No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
A different framework is not necessary. The Irish leasehold system is very effective and
company law is well established. The courts are also proven for dispute resolution.
The MUD Act fills in some of the blanks particularly in relation to transfer of common
areas from the developer to the management company, governance issues and
dispute resolution. Current arrangement can be improved through education and
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training. The MUD Act does not go far enough in terms of enforcement of obligation
however.

Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
Yes an Ombudsman would reduce costs. An Ombudsman scenario wouldn’t necessarily
need solicitors and barristers. People need to have a choice because there are
constitutional issues around people’s right to go to court. If those opt for an
Ombudsman the mediation should be mandatory and should not be given option to
opt out. Mediation is private and without prejudice. Financial services Ombudsman is a
good example .

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3. Does the MUD Act clarify the position regarding covenants and conditions typically
found in the lease document?
Yes

No

Notes:
It does contribute to greater clarity on the matter. Standardising of existing lease
would be an almost impossible task. Regarding existing lease you would need to leave
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room for manoeuvre particularly in relation to service charge apportionment and
house rules. There could be standardisation in terms of collection options.

SECTION 2 – GOVERNANCE
Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
The guarantee company is subject to company law which is very well developed. The
problem lies with the lack of education, professionalism in the sector. Members and
directors alike must be made aware of their obligations and responsibilities. At
Director level it is important that Directors seek legal advice on matter which is not
always the case. Directors should have access to professional advice whether it’s legal
or financial and must realise it costs money

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No
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Notes:
The Act does not clearly specify rights and obligations and the position on each of the
sections relating to governance is actually less clear and ambiguous. For example
under the legislation a director cannot serve any longer than three years. However a
director can be re-elected after three year. This is no different than the current
arrange whereby the longest serving third of the board resign and puts themselves
forward for re-election each year. Regarding the obligation to contribute to the sinking
fund the Act prescribes €200 per unit or any other amount agreed by the meeting of
member. This in effect means the nothing could be contributed to the sinking fund.

Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
It would be better if M&As were standardised. Despite the new legislation each
management company has its own M&A and there was confusion prior to the Act as to
what elements could or could not be dis applied from the Companies Act. This is a
matter for company law. There needs to be clarity also as to what can or cannot be disapplied form the Companies Act in the memo and articles of association
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SECTION 3 - PARTICIPATION
Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members are critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
Yes it does in two fundamental ways: one required to approve service charge budget
and two required approval for setting up and spending sinking fund. People follow the
money. The budget is the main source of grief.

Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors. ?
Yes

No

Notes:
Responsibility of Directors remains the same. Hard to get people on Boards. Too much
time, responsibility and little incentive. It is a thankless job with little reward

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No
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Notes:
Remunerating Directors would be dangerous in that you could attract Directors for the
wrong reason. Directors might find it very hard to give up a paid position which would
have an impact on the rotation of Directors. The other question that would arise would
who would set the level of remuneration.

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No

Notes:
The Act does nothing to help the collection of service charges. It does not provide any
remedy other than the courts for collection of service charge arrears. Expensive, slow
and cumbersome.

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No
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Notes:
The best place for dealing with service charge collection is in the courts. There may be
a role for the use of attachment orders.

Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
There is a need for government intervention particularly in terms of policy making.

_______________________________________________________________________
Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE
Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondents Name R2Date 19 /11/2012
(4 Sections - 12 questions)

Confidential

Yes

No _

SECTION 1 – LEGAL FRAMEWORK

Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
While there is confusion between the relevant laws and their relationship to each
other, operating within the legal framework within which apartments operate the
existing framework is adequate. The MUD Act is strong in relation to extracting power
from the developer. It is weak however in terms of governance repeating what is
already in the lease and M&As. The state agencies however need to take more
responsibility. The Dept. of The Environment should be involved in policy making
relating to the betterment of apartment living. The sector should not be regulated out
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of existence that said. There are powers within the Act for the minister to introduce
regulations without further legislation.

Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
People want to live together yet they don’t want mutuality. Not sure they are issues an
Ombudsman can resolve. For better or worse court is the best place for dispute
resolution is in the courts.

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3. Does the MUD Act clarify the position regarding covenants and conditions typically
found in the lease document?
Yes

No

Notes:
The Act is badly written. The covenants typically found in the lease, such as house
rules, service charge contribution are dealt with in a less than definitive way in the Act.
On the one hand it says house rules can be determined by a meeting of members
while on the other hand it is a requirement that they be consistent with covenants and
conditions contained in the documents of title. As well as restating stating what is
already in the lease they are further confusing the issue.
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SECTION 2 – GOVERNANCE
Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
The same issues arise for as any corporate structure. Have to deal with rights duties
and dealings with third parties. Need to standardise memo and articles

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
The Act does make it clearer for owners to understand the role of the management
company and cannot now be in any doubt as to the role and responsibilities of the
management company.
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Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
Need to standardise memo and articles .Need to see which rules can be applied and
dis-applied.

SECTION 3 - PARTICIPATION
Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members are critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
Not possible to legislate for human interest and it may not be desirable. Forcing people
to participate is very difficult because it is so private. On a Friday evening people close
their doors and do not want to know about rules and regulations which is an intrusion
into personal space. Perhaps there is a case for introducing incentives. For example,
serving Directors might be required to pay only half their service charge. Everyone
would have to pay more to facilitate. The downside is because it benefits individuals
there is potential for abuse.
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Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors?
Yes

No

Notes:
The Act needs to introduce training requirement for Directors in company law and
company management. The Dept. could produce a user friendly booklet on how to
manage and deal with issues such as: collecting service charges; anti-social tenants.
This must be supported by appropriate legislation and will need force of law

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:
There is a need to incentivise Directors. It may need a change to company law and the
M&As. There should be no doubt about Directors expenses either.

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
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Yes

No

Notes:
there is definitely need for legislation to force owners to pay service charges without
which the act is largely academic.

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
Should be given to power to put attachment orders on rented property The MUD Act
does not give any powers. OMC should have powers to attach rents if available. Cut
services such as electricity water and refuse

Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
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Need for government to get involved in policy making There needs to be a holistic
approach form the initial planning stage right through to the long term financial
viability of developments.

Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE

Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondent’s Name

R3

Date

(4 Sections - 12 questions)

29/11/2012

Confidential Yes

No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
There is no need for a new framework. What is required is a stronger and more
forceful Act. The Act deals comprehensively with the developer obligations what is a
transient matter. Regarding governance it recommends s a sinking fund but is weak on
prescribing the amount. Regarding remedies it pushes everything through the courts.
It is silent on debts collection and enforcement of funding obligations. The
introduction of lease and company law clauses in the Act continues to cause confusion
particularly in relation to which Act takes precedence over the other. There is
definitely need for clarification and education
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Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
The place for disputes is the courts. There is potential maybe however to have
mediation prior to the courts which would reduce costs. This however has
constitutional implications in that people have a right to seek redress through the
courts. A model such as the PIAB might work in this situation and would definitely
reduce costs. The PRTB model is a disaster and open to widespread abuse. No appetite
for quangos.

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3. Does the MUD Act clarify the position regarding covenants and conditions typically
found in the lease document?
Yes

No

Notes:
The Mud Act undermines leases. Most leases are fairly standard and 80/90% of the
content is the same. There is some variance to allow for specific types of
developments. There was no need for legislation in this regard. The problem is people
don’t read the leases.
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SECTION 2 – GOVERNANCE
Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
No need for new structure. People have to play by the rules.

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
People don’t understand the law generally and as such a little knowledge is a
dangerous thing. In the absence of detailed guidelines on how to run a management
company and how to deal with all the issues that arise it is important that
management companies have access to legal advice.
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Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
The Act is confusing in that it tries to be all things to all men. The problems regarding
governance should have been address through the companies act. Issues regarding
what should and can be dis-applied from the act would have to be dealt with but
otherwise it would make more sense. Now we have added complications

SECTION 3 - PARTICIPATION

Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members are critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
No 3 there is nothing that twill necessarily improve participation. The fact that people
can now agree their budget at the AGM is missing the point in that the same people
are still turning up for the AGM
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Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors. ?
Yes

No

Notes:
The responsibilities of Directors are serious. There is a very fine line between criminal
liabilities particularly in matters relating to Health & Safety. In this regard I would not
recommend anyone becoming a Director. The risks far outweigh the rewards Not to
mention the abuse Directors leave themselves open to.
Participation cont.

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:

Directors are entitled to compensation for what is arguably a difficult thankless job.
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SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No

Notes:
Completely silent on the matter. No alternative presented to the court system. No
compulsion to pay. Aspirational at best. Should be a name and shame approach.

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
Should only be in the courts. Should be a specialist court very much like the
commercial court presiding with specialist knowledge in the area.
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Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
the government shouldn’t get involved after all it was their interference in the
property market in the first instance that got us into this mess. This is private property
matter and should not be interfered with by government Whatever about the
government intervening with financial support they need to be at least aware of the
emerging problem. There is a need for a body to determine policy for this sector and
the Dept. of the environment is probably the best place for

Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE

Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondents Name R4 Date 22/11/2012
(4 Sections - 12 questions)

Confidential Yes

No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
While there is no need for a new framework there was a missed opportunity with
MUD Act – It could have introduced standardisation particularly in relation to
management companies and leases. The developer through to the solicitor should all
be using the same standard documentation. Regarding the service charge collection
the Act is noticeably silent on the matter. Yes 4 There may be scope to extend the
powers of the PSRA or set up a separate section in the Department of the environment
to advise the Minister. Powers of regulation given to the minister could include:
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1. Calculating service charges and setting standards
2. Establishing guidelines on sinking funds
3. Determining house rules

Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
There may be scope to extend the powers of the PSRA or set up a separate section
dealing with disputes like the PRTB.

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3. Does the MUD Act clarify the position regarding covenants and conditions typically
found in the lease document?
Yes

No

Notes:
If you look at most leases they are already fairly standard: all are in common format
with some slight variations and all are very often badly written and even inconsistent
with themselves. This could be achieved through regulation through the minister
rather than primary legislation. There should be standard documentation from leases
through to memo & arts which would address the ‘knowledge deficit ’it is important
also that the following be explained in layman’s terms in any legislation:
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•

Expressions and terms

•

Rights and obligations

•

How service charges are calculated

•

Importance of attending meeting

SECTION 2 – GOVERNANCE

Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
Company Law was introduced for the protection of those who deal with companies
and as such it has it place in the management of apartment units. However because a
management company is not a trading company in the normal sense normal some
rules should not apply.

A lot of the issues regarding internal working can be addressed through the M&As. The
idea of strike off of a management company is absurd and does nothing to serve the
interest of the public at large or the members of a management company.

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.
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Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
Refers to the knowledge deficit and believes the Act contributes to this by the use of
legalese.

Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
There should be standard documentation from leases through to memo & arts which
would address the ‘knowledge deficit’. It is important also that the following be
explained in layman’s terms in any legislation. It would also help reduce disputes.

SECTION 3 - PARTICIPATION

Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members is critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No
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Notes:
Participation should be explicit and should be treated in two ways. The documentation
needs to spell out in the clearest possible terms: the importance of participation;
complaint procedures; and rights and obligations. The company law procedures must
be user friendly, easy to participate in, not threatening: and allow for the opportunity
to air complaints.

Question 8.
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors. ?
Yes

No

Notes:
The Act is very onerous on Directors running what is in fact a non-profit organisation.
Directors should not be liable to the same exposure as someone who is typically
receives financial reward.

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q 9. Should Directors be rewarded financially?
Yes

No

Notes:
If Directors are under the same obligations and responsibilities as directors of
commercial entities they should be compensated in some way also. This could be done
through the service charge i.e. a credit against their service charge.
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SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No

Notes:
it is important to make people aware of their obligations to pay service charges as
early as possible in the process. It is important that people are advised clearly on
purchase. Information packs should be standardised and available throughout the
purchase process.

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
The best place for dealing with service charge collection is in the courts summary
judgement should be obtained for service charges in default via a simple court
application with a procedure and time limit for appeal. This would expedite the
process and deter defaulters from playing the system.
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Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
The MUD Act should be amended sooner rather than later to give the Mister more
general powers to make further regulation as the need arises.

_______________________________________________________________________
Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE

Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondents Name R5 Date 28/11/2012
(4 Sections - 12 questions)

Confidential Yes

No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q 1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
Fits in with existing legal framework. Clarifies a number of areas: duties of the
developer; explicit on AGM. Fits in with company law also.

Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.
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Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
The place for disputes is the courts. The circuit court is not the proper jurisdiction.
Should go to the district court on basis of cost. Mediation is a good idea prior to court

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3. Does the MUD Act clarify the position regarding covenants and conditions typically
found in the lease document?
Yes

No

Notes:
The lease is primary document and the MUD Act come after it. The MUD Act does very
little to make leases better understood. If anything it confuses the issue. Particularly in
relation to the calculation of service charges. Most lease are very specific in term of
how service charges are apportioned whereas the Act uses vague language such as
service charges such be calculated on a transparent basis and shall be equitably
apportioned between units owners . Which is correct the lease or the Act.

SECTION 2 – GOVERNANCE

Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

98

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
Given the nature of join ownership the current limited by guarantee structure is not
suited to the management of multi-unit developments. The companies act is also
confusing to a lot of people. A more streamlined, less onerous structure should be
applied.

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
Has clearly defined what an OMC is required to do. Sections 13- 19 clearly outline the
management companies rights and responsibilities in terms of: rights to effect repairs;
voting rights of members; appointment and restrictions on director terms; AGM
reporting requirements: setting of service charges and the sinking fund. It clarifies
what management companies are entitled to do and obliged to do.It also creates a
positive break between the developer and owners.

Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance
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Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
The Act is explicit on such items as voting right, house rules and sinking fund
requirements. Read in conjunction with the lease, articles of association it covers most
areas and is a de facto standardisation of the M&As. There is a problem however in
terms of what takes precedence over the other

SECTION 3 – PARTICIPATION

Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members is critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
Clarifies a lot of areas particularly in relation to the developer, operation of the OMC,
THE Budget, and Sinking Fund.It gives the owner somewhere to go to seek clarification
on matter. .People likely to have the confidence to now get involved.

Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors. ?
Yes

No
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Notes:
Doesn’t make it any more onerous than it already has been. No impediments that
don’t already exist. Stops life Directors and gives opportunities to others. Give
directors control which is important. Paying of directors not a runner. Huge conflict of
interest

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:
No they should be not rewarding financially. Directorship is a responsible role and
would look good on anyone’s CV. With regard to attracting young people especially if
a link could be made between serving as a director and career advancement this may
make the proposition more attractive.

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

-

No

Notes:
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Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
Remove block insurance (If premium not paid, not entitled to cover- put the monkey
on the banker’s debt. Forfeit property and lease. If owner doesn’t pay the mortgage
holder should.

Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
Morally the state has an obligation because it garnered huge development levies,
stamp duties directly and indirectly: VAT, Income Tax and PAYE/PRSI. Needs to look at
massive write down of debt which should be linked to payment of service charges

_______________________________________________________________________
Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE

Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondents Name R6

Date

(4 Sections - 12 questions)

Confidential Yes

23/11/2012
No

SECTION 1 – LEGAL FRAMEWORK

Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q.1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
No need for new statutory framework. Use existing law codes more efficiently. The
language should be simplified. Leases need to be clearer and in simple language. The
relationship between the companies acts and MUD Act is not clear. Need for policy
making body.
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Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
There should be a more cost effective mechanism other than the courts. Disputes
should be directed towards mediation rather than court system in the first instance.
Far less expensive.

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3.

Does the MUD Act clarify the position regarding covenants and conditions

typically found in the lease document?
Yes

No

Notes:
The MUD Act does nothing to clarify the lease situation. If anything the MUD act
creates confusion regarding the primacy of the lease over the management company.
No solution is proffered with the courts being the final arbiters
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SECTION 2 – GOVERNANCE

Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
The current limited by guarantee structure is not ideal in terms of responsibilities
placed on Directors who are in effect volunteers and are not reaping any financial
benefits. The Directors should have access to training regarding their responsibilities
and obligations. Directors should also have some immunity from attack from members

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
The Act does outline the responsibilities of Directors to a point. However a lot of the
duties are already defined in the companies Act and as such there is confusion
regarding what is applicable and what is not.

105

Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
The MUD Act doe outlines the Directors responsibilities and obligations such that there
should be no misunderstanding. There is however a need for a standard booklet for all
members explicitly detailing all responsibilities and obligations of members which
should ideally be prepared by a central authority with responsibility for the sector.

SECTION 3 - PARTICIPATION

Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members is critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
Most people will not have read the MUD Act. Very little has changed with the
exception to approve budgets at the AGM. It will not increase participation nor does it
compel anyone to go to participate more.
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Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors?
Yes

No

Notes:
The MUD Act actually discourages members becoming Directors. They have more
onerous responsibilities for something that is already an onerous task. Weak Boards
uninformed Board can do more damage than good

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:
Believes directors should be remunerated as long as it’s transparent and agreed by all
members at an AGM.

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No
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Notes:
The Act is at best aspirational to the need for funding. It makes no provision for
developments to enforce funding it has aspirations regarding sinking funds but leave it
in effect to the discretion of the management company.

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
The safest place is in the courts. If a fastrack route could be established it would help.
Human nature as it is empowering directors could be open to abuse.

Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
While it is unlike likely the government will get involved financially where the horse
has bolted they have a responsibility to get involved to prevent financial problems
arising in the future. The government need to have a clear policy on the multi-unit
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development sector particularly in terms of the long term viability of proposed new
developments.

_______________________________________________________________________
Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE

Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondents Name

R7

Date 28/11/2012

(4 Sections - 12 questions) Confidential Yes

No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
The MUD Act fits in with existing legislation in that it takes from the company’s acts
and contract law. There is no need for a new legal framework in this regard. However
the MUD Act vague on most issues. It also addresses issues that should in effect be left
with the companies Act. The Act could also be simplified. Finally the Act needs to be
broadened to look at the overall sector and particularly education.
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Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
The existing Court System is already in place. There should however be a property
court very much like the commercial court where judges with property expertise
adjudicate.

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3.

Does the MUD Act clarify the position regarding covenants and conditions

typically found in the lease document?
Yes

No

Notes:
The Act does address troublesome areas in lease such as house rules and service
charge apportionment. However the position is not definitive, with the courts being
the place where decisions will be ultimately decided.
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SECTION 2 – GOVERNANCE
Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
It is crazy that a multi-unit development be subject to the same company law as CRH.
This makes it particularly onerous for small companies. Need to review the structure.

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
While the Act does outline responsibilities of Directors it repeats what is already in the
companies Act. This creates a conflict and overlap between it and the Companies Act

Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance
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Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No

Notes:
It confuses the issue. The companies act already covers the issues raised in the MUD
Act. The memo and articles should be standardised for management companies under
the companies act. It is interfering in company law with no clear prescription for the
issues raised. No the issue regarding company rules should have been dealt with
through the companies act. There was a need for legislation to deal with severing the
hold developers had on management companies. There was also a need to address
inconsistencies in rules from one management company to the next it would appear
that the Act. They should have been deal with separately. The section regarding
dispute resolution is actually padding and brings nothing that wasn’t already there in
terms of options for dispute resolution.

SECTION 3 - PARTICIPATION

Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members is critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
If people haven’t read their memo and articles and lease why would they read the
Mud Act. You cannot legislate for participation. People either want to or they don’t.
People need to see benefits from doing so. There need to be a link between
participation and increase value. The MUD Act does not address this.
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Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors. ?
Yes

No

Notes:
Why would anyone want to be a Director especially when there is no training support.
There should be authorised training programmes for directors

Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:
Directors should be rewarded in some way but not financially. While I would not be in
favour of direct financial reward there should be could be some initiatives that would
for example enhance their skill set such a specific training or education.

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No
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Notes:
The ACT does nothing to compel owners to pay their service charges, without which
the mud Act is largely academic. Stating that services charges should be paid is one
thing. Enforcing it is another. Also the MUD Act makes no allowance for the many
developments now struggling to fund even essential services not to mention a sinking
fund. There should be a fast track mechanism in the courts to facilitate speedy
recovery of debts

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges

Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
The safest place is in the courts. If a fastrack route could be established it would help.
The way the current system works and the delay a lot of people play the system to
their advantage. Some judges didn’t know what the MUD Act was.

Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No
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Notes:
There is a time bomb out there. Whatever about the government intervening with
financial support they need to be at least aware of the emerging problem. There is a
need for a body to determine policy for this sector and the Dept. of the environment is
probably the best place for this
_______________________________________________________________________
Further Notes

Thank you for your time.
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RESEARCH QUESTIONNAIRE

Research Topic - An Evaluation of the Multi-Unit Developments Act (MUD) 2011

Researcher – Jim O ‘Connor

Respondents Name R8 Date
(4 Sections - 12 questions)

24/11/2012
Confidential Yes

No

SECTION 1 – LEGAL FRAMEWORK
Question 1
Within multi-unit developments confusion and conflict is a common experience with
poor understanding of the laws of property, company and contract.

Q1. Do you believe the there is a need for a new separate legal framework to cater
specifically for multi-unit ownership?
Yes

No

Notes:
There is no need for a new framework. The legislation is very clear and easily
understood. It fills in the gaps in the leases and all emphasises the rights and obligation
of members. It all addresses governance issues. It’s as good as it gets.

Question 2
According to the literature a number of jurisdictions have introduced an Ombudsman
particularly in the area of dispute resolution as an alternative to the traditional court
systems which are typically cumbersome and expensive.
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Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an Ombudsman arrangement working better?
Yes

No

Notes:
There is no need for an Ombudsman. Any such organisation set up in the past has
become cumbersome. It would be better to have trained mediators that can be hired
on a case by case basis.

Question 3
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property.

Q3.

Does the MUD Act clarify the position regarding covenants and conditions

typically found in the lease document?
Yes

No

Notes:
The MUD Act extracts key elements of the lease such as the House Rules, service
charge calculations and addresses them in the Act. There is no need to look at the
changing the leases. Either way it would be an impossible task. Regarding new leases
there may be scope for standardisation but it’s beyond the scope of the Act and
something for the Law Society maybe.

SECTION 2 – GOVERNANCE

Question 4
The prescribed vehicle for the management of multi-unit developments is the
company limited by guarantee. The research has questioned the suitability of such a
company to promote better governance of the management company.
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Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?
Yes

No

Notes:
The current limited by guarantee structure is designed to suit a trading company which
a management company is not. The audit requirements of a management company
should not be as onerous as a trading company. Definitely scope to standardise article
of association also

Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit development?
Yes

No

Notes:
Yes the Act by outlining clearly the responsibilities of Directors does contribute to a
greater understanding of the role of the management company. There could be more
explicit reference to the company’s act role and relationship with the MUD Act

Question 6
Clear guidelines and authority regarding the governance of management companies
particularly in relation to voting and reporting procedures are important to ensure
effective governance

Q6. Is the Mud Act is the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company M&As.
Yes

No
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Notes:
The MUD Act clearly outlines the Directors responsibilities and obligations such that
there should be no misunderstanding. Voting rights are clarified. The requirement to
produce reports and agree the budget at the AGM creates transparency with will
ultimately lead to better governance

SECTION 3 - PARTICIPATION

Question 7
According to the research the determinants of owner participation are varied and
complex and the active promotion of the inclusion of all members is critically
important.

Q7. Do you believe the MUD Act contributes to promoting participation?
Yes

No

Notes:
More members now feel they have more to contribute over what happens particularly
in relation to setting service charges. This should lead to increased participation

Question 8
The imposition of further duties on company directors in the MUD Act has implication
for retaining existing directors and recruiting new ones.

Q8. Does the MUD Act encourage owner to become Directors. ?
Yes

No

Notes:
The MUD Act gives clear guidelines as to how a development should be run.This should
make it easier for existing Directors and should help attract new Directors.
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Question 9
Following on from the previous question the research suggests that some form of
incentive to encourage directors may be required to attract and retain Directors in
management companies.

Q9. Should Directors be rewarded financially?
Yes

No

Notes:
Remunerating director’s flies in the face of volunteerism and where there is money
involved problems and conflict of interest aren’t too far behind.

SECTION 4 – FINANCIAL MANAGEMENT

Question 10 - Finance
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments.

Q10. Does the Act assist with the problems around the collection of service charges?
Yes

No

Notes:
No the Act does not address the issue of funding. It has made the service charge debt
a contract debt but this does not address the issue of compelling members to pay their
service charges. This is a major weakness of the act.

Question 11
Funding of multi-unit development through the payment of service charges is critical
to the survival of multi-unit developments. In this regard a number have given the
management company additional powers outside the traditional court system to
collect service charges
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Q11. Do you believe the management companies should be given additional legal
powers outside the court system to collect service charges?
Yes

No

Notes:
The collection of arrears is currently torturous process through the courts .A clear
document drawn up to empower the management company to collect through the
Sheriff may speed up the process. Currently it can take up to two years to get a
judgement and appoint a Sheriff to collect the monies

Question 12
In other jurisdiction the state has had to intervene to rescue developments in financial
difficulty.

Q12. Do you believe the state should intervene with development facing financial
difficulties?
Yes

No

Notes:
A growing number of multi-unit developments are facing funding difficulties With the
economic backdrop of increasing taxing and unemployment the situation is going to
get worse. While government intervention would be welcome, given their ever
decreasing resources intervention in private housing is unlikely in the short term.

_______________________________________________________________________
Further Notes

Thank you for your time.
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Appendix C: Questionnaire Summary

The responses under each heading to the questions posed are summarised below, with
main findings highlighted. The main headings are: legal framework, governance,
participation, and financial management. The questionnaires were summarised and
coded prior to presenting the findings and analysis. All respondents are identified by
way of a simple alphanumeric system from R1 to R 8 to protect the identity of certain
individuals who requested that their interviews remain anonymous.

A1.1

Legal Framework Findings

Three questions were asked on this topic. The first question arising from the literature
relates to the complexity of the overall legal framework within which multi-unit
developments exist. The second relates to the emergence of ombudsman regimes to deal
with dispute resolution. The third question relates to the general difficulty people have
understanding leases and the obligations and responsibilities therein.

A1.1.1 Question 1
The literature tells us that confusion is a common experience in multi-unit
developments, with poor understanding of the relevant laws and their relationship to
each other being cited as one of the main causes. Other jurisdictions have introduced
specific legislation to cater for multi-unit developments in an effort to overcome this
problem. The following question was posed:

Q1. Do you believe there is a need for a new separate legal framework to cater
specifically for multi-unit ownership? Give reasons for your answer.

There was unanimous agreement amongst all respondents that the current statutory
framework was adequate to cater for the needs of the multi-unit developments and an
overhaul of the existing legal framework was not necessary. Respondent 1 (R1)
maintains the leasehold system is very effective and well understood, as is company
law. This view is shared by Respondent 8 (R8). R1 believes that any shortcomings in
terms of understanding can be overcome through education and training. Respondent 2
(R2) states that while there is confusion between the different law codes, the existing
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framework is adequate. With proper education and training for apartment owners,
governance could become much more effective. In this regard R2 sees a role for the
state in providing guidance and believes the Minister has powers within the MUD Act
to put an appropriate structure in place without having to resort to new legislation. This
is echoed by Respondent 7 (R7) also. Respondent 3 (R3) believes the Act needs to be
stronger, particularly in relation to the enforcement of obligations. Regarding the
collection of service charges, Respondent 4 (R4) notes that the Act is noticeably silent
on the matter. Respondents 5 (R5) and 6 (R6) agree that the language of the Act could
also be simplified.

A1.1.2 Question 2
According to the literature, a number of jurisdictions have introduced an ombudsman,
particularly in the area of dispute resolution as an alternative to the traditional court
systems, which are typically cumbersome and expensive. The following question was
posed:

Q2. Do you believe the court system as prescribed in the MUD Act is best suited to
dispute resolution or do you see an ombudsman arrangement working better?

The majority of respondents, i.e., 5 out 8 believe the best place for dispute resolution is
through the courts. R5 believes the courts are the best place for dispute resolution but
maintains the Circuit Court, as prescribed in the legislation, is not the best court, mainly
because of the costs involved and believes the District Court would be more suitable.
That said, R1, R3, and R6 believe that mediation, as a more cost-effective and quicker
alternative, should be available prior to going to court. R3 believes that there are
constitutional issues around an individual’s right to seek redress through the courts, but
cited the Private Injuries Assessment Board (PIAB) model as a way around this.
Individuals could be given an option to go to mediation or court in the first instance and
if mediation is chosen this would be binding. R8 believes trained mediators, used on a
case-by-case basis, are a better alternative to state-run organisations, which have a
tendency to become cumbersome. R8 goes on to say there is no appetite at the moment
for another ‘quango’. Respondents 1 and 6, who are both in favour of an ombudsman,
believe there would be a significant reduction in costs and the process would be much

124

quicker than the courts system. R1 suggested the Financial Services Ombudsman as a
good example. Finally, R4 suggests that there may be an opportunity for a separate
division to be set up under the Property Services Regulatory Authority (PSRA) along
the lines of the Private Residential Tenancies Board (PRTB).

A1.1.3 Question 3
Lease documents underpin the Irish leasehold system for apartment ownership.
According to the literature leases tend to be badly written, difficult to understand and
vary from property to property. Furthermore, the relevance of covenants and obligations
in apartment leases is not generally appreciated by owners. The following question was
posed:

Q3. Does the MUD Act clarify the position regarding covenants and conditions
typically found in the lease document?

The majority of respondents, i.e., 6 out of 8, do not believe the MUD Act clarifies the
position regarding the lease or greatly increases its understanding among apartment
owners. R3 suggests the Act in fact undermines the owner’s lease as there is now
confusion as to what takes priority, the individual owner’s lease or the Act. R2 believes
the Act is badly written and its position regarding house rule covenant, which is
typically found in the lease, is contradictory. R5 says the reference to the apportionment
of service charges is vague, contrary to the owner’s lease, where the apportionment
method is normally explicit. According to R7, the courts will be left to decide on these
matters of conflict, which will ultimately mean more expense and confusion for
apartment owners. R6 echoed this belief and says the lease creates confusion. R4
suggests the MUD Act is not the place for lease covenants. Leases should, where
possible, be standardised through regulation rather than primary legislation. Using
regulation under the existing Act the Minister could, for example, appoint someone
from within his department to standardise documents such as leases and articles of
association. R1 believes the Act does provide clarity on the matter of leases and
believes the standardising of existing leases would be an almost impossible task. R8 is
also of the belief that the Act extracts key elements from the lease and deals with them
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in a clear and decisive manner and as such clarifies the matter regarding covenants and
conditions.

A1.2

Governance Findings

Three questions were asked on this topic. The first relates to the suitability of the
current limited-by-guarantee company structure to facilitating good governance of
multi-unit developments. The second relates to if and how the Act increases the
understanding of members’ roles and obligations and thereby assists in facilitating
better governance. The third question relates to if and how the Act directly contributes
to better governance.

A1.2.1 Question 4
The prescribed vehicle for the management of multi-unit developments is the company
limited by guarantee. The research has questioned the suitability of such a company to
promote better governance of management companies, particularly given the fact that
voluntary directors of a not-for-profit management company are virtually under the
same obligations and responsibilities as directors of commercial companies. The
following question was posed:

Q4. Is there a need for a new type of company structure to cater specifically for the
needs of owner management companies?

Respondents were divided evenly on this question with 4 in favour of retaining the
existing structure and 4 in favour of a new form of company specifically designed for
management companies. R1 stated that a limited by guarantee company is governed by
company law which is well developed and most problems arise because of a lack
understanding of directors’ roles and responsibilities. This can be addressed through
training and education. Furthermore, directors should seek legal advice when in doubt.
R2 believes that the same issues face all corporate structures: dealing with rights,
obligations, and third parties, and as such companies should face the same level of
scrutiny. The standardisation of M&As would certainly help rather than changing the
company format, according to R2. This view is shared by R4 and R8 also. While R4
does not believe there should be a new type of company because an owner management
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company is non-trading, some rules should not apply. For example, R4 considers the
strike off of a management company absurd and does nothing to serve the interest of the
public at large, not to mention the members of the management company. R5, on the
other hand, says that given the nature of joint ownership the limited-by-guarantee
structure is not suited to the management of multi-unit developments. A more
streamlined, less onerous structure should be applied. Likewise, R6 does not believe the
current structure is ideal in terms of the responsibilities placed on directors, who are in
effect volunteers and not reaping any financial benefits. R7 agrees also and uses the
example of the directors of an owners’ management company and CRH sharing the
same responsibilities to emphasis the point.

A1.2.2 Question 5
The governance of management companies is made all the more difficult by a general
lack of understanding among owners of the role of the management company in the
governance of multi-unit developments.

Q5. Does the MUD Act help create a greater understanding among owners of the role
of the management company in the governance multi-unit developments?

The respondents were evenly divided on this question (4: 4). R5 says that the Act
clearly defines the responsibility of the management company and its responsibilities.
Sections 13 to 19 clearly outline the management companies’ rights and obligations in
terms of: rights to effect repairs; voting rights of members; appointment and restrictions
on director terms; AGM reporting requirements; setting of service charges; and the
sinking fund. It clarifies what management companies are entitled to do and obliged to
do. R6 and R8 agree with this but add that there should be some reference made to the
fact that the Act supersedes the M&As of existing management companies as this has
led to confusion. R2 believes the Act is very clear and owners cannot now be in any
doubt as to the role of the management company. On the other hand, according to R3
people don’t understand the law generally and the Act is worthless without proper
education as to its place with respect to other laws such as the Companies Act and laws
governing leases. R4 refers to the knowledge deficit and believes the Act contributes to
this by the use of legalese. It would have been better to standardise M&As rather than
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adding a new layer of legislation. R1 makes the point that there is nothing new in any of
the sections relating to governance and if anything the position is less clear than it was
before. For example, under the legislation a director cannot serve any longer than three
years. However, a director can be re-elected after three years. This is no different than
the current arrangement whereby the longest-serving third of the board resign and are
put forward for re-election each year. Regarding the obligation to contribute to the
sinking fund, the Act prescribes €200 per unit or any other amount agreed by the
meeting of members. This in effect means that nothing could be contributed to the
sinking fund. R7 makes the point that there is overlap with the Companies Act and
confusion as to which takes priority over the other.

A1.2.3 Question 6
Clear guidelines regarding the rules and regulations of management companies are
important to ensure effective governance. Is legislation the best way to achieve this or
could it be achieved through the standardisation of existing management company
M&As? The following question was posed:

Q6. Is the Mud Act the best place to deal with rules governing the management of
apartment units or should this be done through standardisation of company
memorandum and articles of association?

There was a slight majority (5:3) of respondents who believe the Act is not the best
place to deal with rules dealing with the governance of management companies and
instead should be dealt with by standardising the M&As for management companies.
R1 believes it would be better if M&As were standardised. Despite the new legislation,
each management company has its own M&As and there was confusion prior to the Act
as to what elements could or could not be dis-applied from the Companies Act. This is a
matter for company law. The MUD Act has confused this issue further and not provided
any clarity. R4 agrees that the M&As should be standardised along with the lease and
this would help with the understanding deficit problem and reduce disputes. R6
highlighted the need for some central authority to take responsibility for the
standardisation process as part of an overall approach to the sector. R7 suggests
including the rules in the MUD Act confuses the issue and should have been dealt with

128

through the Companies Act and that there was a need for legislation to deal with
severing the hold developers had on management companies. There was also a need to
address inconsistencies in rules from one management company to the next. They
should have been deal with separately. The section regarding dispute resolution is
actually padding and brings nothing that wasn’t already there in terms of options for
dispute resolution. R3 believes the Act is “trying to be all things to all men” and has
contributed to further confusion. In contrast, R5 believes the Act is very clear and
specific and clarifies issues relating to the rules governing and as such is a de facto
standardisation of the M&As. Notwithstanding this, there needs to be clarification
regarding what can or cannot be dis-applied from the Companies Act. R6 regards the
Act as the appropriate place for M&As to be dealt with but does believe there is a need
for a standard booklet for all apartment owners outlining responsibilities and
obligations, which should ideally be prepared by a central authority. R8 maintains that
dealing with governance issues in the Act creates transparency and will ultimately lead
to better governance.

A1.3

Participation Findings

Three questions were asked on this topic. The first question enquires as to how the
MUD Act contributes to promoting participation of members generally. The second
question enquires as to how the Mud Act promotes the participation of directors. The
third question deals with the issue of the ‘understanding deficit’, which has been
identified as one of the main barriers to participation.

A1.3.1 Question 7
According to the research, owner participation at owner and director level is critical to
the long-term success of multi-unit developments. While the determinants of owner
participation are varied and complex, active promotion of participation by all members
is critically important. The following question was posed:

Q7. Do you believe the MUD Act contributes to promoting participation?

There was a majority who believe that the Act does not promote participation (5:3). R2
believes it is not possible to legislate for individuals participating in the management of
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their developments and it may not be desirable. Forcing people to participate is very
difficult as it is interference in what is ostensibly a private area of one’s life. R3 cannot
see anything in the Act that will stimulate increased participation. The same people will
turn up at AGMs irrespective. According to R4, participation must be treated in an
explicit manner, which the Act does not do. The importance of participation should be
spelt out in the clearest terms and company law procedures must be user friendly, easy
to engage with and non-threatening. R6 makes the point that most people will not have
read the MUD and without some sort of incentive or compulsion nothing will change.
Finally, R7 makes the point that if people haven’t read their M&As and lease why they
would read the MUD Act. People need to see a benefit from participating. There needs
to be a link between participation and some form of increased value. R1, on the other
hand, noted that the Act promotes participation in a number of ways. The most obvious
being the allowing of members to participate in the agreeing of the budget at the AGM.
People follow the money and this is a good incentive for them to get involved.
Furthermore, R5 believes that because the Act simplifies matters in relation to the
running of the development people will have greater confidence and as such are more
likely to get involved. R8 says people are more likely to get involved because they feel
they have a say on matters such as the sinking fund.

A1.3.2 Question 8
The attraction, retention and succession of directors is vital to the successful running of
multi-unit developments. The following question was posed.

Q8. Does the MUD Act encourage owner to become directors?

The majority of respondents (6:2) believe the Act does not help encourage members to
become directors. R1 says that it is hard to get owners to become directors generally as
it is a thankless job with little reward. The Act does nothing to incentivise. R2 believes
the new reporting requirements put additional responsibilities on directors and are more
onerous. Training in company law and property management is vital to being a good
director and the Act makes no provision for either; a central authority should produce
guidelines in this regard. R7 believes there should be training for directors and believes
the Act is wanting in this regard. R6 believes uninformed or misinformed Boards can do
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more harm than good. R3 believes the responsibilities of directors are very serious and
there is a very fine line between civil and criminal liability, particularly in relation to
matters relating to accidents. The Act treats the director in multi-unit developments no
different than a director in a commercial enterprise, the only difference being the latter
is more often than not well rewarded financially. R4 agrees that the Act is very onerous
and acts as a disincentive in that directors should not have the same exposure as typical
directors. Furthermore, the risk far outweighs the rewards and the Act does nothing to
ameliorate this situation. R5, in contrast, maintains the Act clarifies the position
regarding directors’ powers and responsibilities and in this regard should make it easier
to attract directors. It also stops life directors and gives opportunities to those that want
to become directors. There are no impediments that don’t already exist. R8 agrees with
this, making the point that people now know what they are getting into.

A1.3.3 Question 9
Following on from the previous question, the research suggests that some form of
incentive to encourage directors may be required to attract and retain directors in
management companies. The question posed was:

Q9. Should directors be rewarded financially?

The respondents were divided evenly on this question (4:4). R1 believes remunerating
directors would be dangerous and would attract people for the wrong reasons. Directors
might find it very hard to give up a paid position, which would have a knock-on effect
on rotation of new directors. R5 does not believe directors should be rewarded either
and makes the point that serving as a director would look good on anyone’s CV and if a
stronger link could be made between serving as a director and career advancement you
would find a lot more people interested, particularly young people. R7 believes
directors should be rewarded in some way, but not financially. There should be
initiatives to enhance people’s skillsets in the role of director that could be applied
elsewhere in people’s lives such as conflict resolution skills or financial skills. R8
believes remunerating directors in a management company context flies in the face of
volunteerism and conflicts of interest may arise. R2 believes there is a need to reward
directors financially. It may mean a change to company law and company M&As.
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Directors’ expenses should be paid for also. R3 is also of the opinion directors should
be paid for what is often a difficult and thankless job. R4 says that if directors are under
the same obligations and responsibilities as directors of commercial companies then
they should get some sort of reward. This could be achieved by giving directors
discounts on their service charges, for example. R6 believes that directors should be
remunerated as long as it is agreed by all members of the company at an AGM.

A1.4

Financial Management Findings

Three questions were asked on this topic. The first relates to the payment of service
charges and if and how the Act helps in this matter. The second relates to whether
management companies should be given additional powers to collect service charges.
The third question relates to the role of government in financing multi-unit
developments.

A1.4.1 Question 10
The funding of multi-unit developments through the payment of service charges is
critical to the survival of multi-unit developments. The question posed was:

Q10. Does the Act assist with the problems around the collection of service charges?

There was unanimous agreement among all members that the Act does nothing to
encourage or enforce the payment of service charges. R1 states the Act does nothing to
help the collection of service charges. R2 makes the point that without funding much of
what is in the Act is academic. R3 says the Act is completely silent on the matter, with
the exception of deeming service charge debt a contract debt collectable by the courts.
R6 believes the traditional legal route is not the solution as it is expensive, slow and
cumbersome. R4 makes the point that it is important that people are made aware of their
obligation to pay service charges as early as possible in the process of purchasing in a
multi-unit development and information booklets should be available at the earliest
possible juncture. R5 believes the Act doesn’t address the matter at all. R7 believes
there should be some sort of fast-track mechanism outside the court system to reduce
costs and speed up the process. Finally, R8 maintains that the failure to address the issue
of service charge collection is a major weakness of the Act.
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A1.4.2 Question 11
All jurisdictions are facing serious problems with regard to the funding of multi-unit
developments. In this regard a number have given the management company additional
powers outside the traditional court system to collect service charges. The question
posed was:

Q11. Do you believe the management companies should be given additional powers
outside the court system to collect service charges?

A majority of respondents (5:3) believe management companies should not be given
additional powers outside the court system. R1 says the best place for dealing with
service charge collection is in the courts. R3 is in agreement but made the point that
there should be a specialist summary court, very much like the commercial court,
presiding with specialist knowledge in the area. R7 said some judges didn’t know what
the MUD Act was. R4 suggests summary judgement should be obtained for service
charges in default via a simple court application with a procedure and time limit for
appeal. This would expedite the process and deter defaulters from playing the system.
R6 believes that giving powers to directors could be open to abuse. R2, however,
maintains management companies should be given the authority to cut services such as
electricity, water and refuse. R5 suggests management companies should have the
power to exclude non payers of service charges from the block insurance. This would
have implications for lenders, who in turn would be forced to put pressure on the
defaulter. R8 makes the point that currently it can take up to two years to get a
judgement and appoint a sheriff to collect monies and suggests there should be a
process whereby management companies can bypass the court system, by meeting
certain criteria, and go directly to the sheriff.

A1.4.3 Question 12
In other jurisdictions the state has had to intervene to rescue developments in financial
difficulty. In Ireland many developments are finding it difficult to provide even
essential services such as electricity, refuse and insurance. The question posed was:
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Q12. Do you believe the state should intervene with developments facing financial
difficulties?

A majority of respondents (7:1) believe that the state should intervene. R1 and R2 agree
that there is a need for government intervention in distressed developments but also for
government intervention in terms of overall policy making for the sector. There needs to
be a holistic approach from the initial planning stage right through to the long-term
financial viability of developments. R5 says the state has a moral duty to assist
developments in difficulty, not least because they garnered: huge development levies;
stamp duties, directly and indirectly; VAT; Income Tax; Corporation Tax; PAY; and
PRSI. R8 makes the point that there is a growing number of developments in financial
difficulty and that the state needs to get involved. While financial help is unlikely given
the economic backdrop, there needs to be a clear government policy on the sector. The
Department of the Environment should take responsibility for this sector and should coordinate policy to deal with an emerging ‘time bomb’, according to R7. R4 believes the
Minister has powers under the MUD Act to make regulations and should set up an
appropriate structure sooner rather than later. There should be a financial feasibility
study accompanying all new development proposals and it should be the responsibility
of a central government department to oversee this, according to R6. In contrast, R8
does not believe the government should get involved. It was their interference in the
private property sector that has helped create the problems in the first place.
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Appendix D: Questionnaire Summary Table

Questionnaire Results

Respondent Answers (y=yes/ n=no)

Section 1 - Legal Framework

R
1

R
2

R
3

R
4

R
5

R
6

R
7

Summary of Main Points
R
8

Yes

No
Existing framework adequate. However,
need for education and training. Need
for government involvement in policy
making. Need for greater enforcement of
obligation. Need to standardise leases.
Language could be simplified. Need to
clarify relationship with other Acts.

Q1. Do you believe that there is a need for a
new separate legal framework to cater
specifically for multi-unit ownership?

N

N

N

N

N

N

N

N

0

8
Ombudsman would
significantly reduce
costs and delays.

Q2. Do you believe the court system as
prescribed in the MUD Act is best suited to
dispute resolution or do you see an
ombudsman arrangement working better?

Y

N

N

Y

N

Y

N

N

3

Best place is the courts. Cost is, however,
a factor. Mediation prior to court
favoured. Must be given option. No
appetite for another quango

5
Standardisation of
existing leases an
impossible task

Q3. Does the MUD Act clarify the position
regarding covenants and conditions typically
found in the lease document?

Y

N

N

N

N

N

N

Y
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2

Confusion with regard to which takes
precedent, Act or Lease. Act badly
written. Not definitive with regard to
service charge apportionment. House
Rules contradictory. Better use of
regulation to standardise

6

Section 2 -Governance
Q4. Is there a need for a new type of company
structure to cater specifically for the needs of
owner management companies?

N

N

N

N

Y

Y

Y

Y

4

Q5. Does the MUD Act help create a greater
understanding among owners of the role of the
management company in the governance of
multi-unit developments?

N

Y

N

N

Y

Y

N

Y

Face same issues as all
corporate entities,
therefore obligations
should be the same.
Need for training and
education. Need to seek
legal advice. Scope for
standardising memo &
arts. Some rules could
be dis-applied.
Clearly outlines
obligations and
responsibilities of
management company.
Confusion regarding
primacy of Companies
Act.

4

Need less onerous structure for not-forprofit organisations. Could standardise
memo & arts

4
Needs to be supported by training and
education programme. Needs to be in
simpler language. Less clear and some
sections ambiguous. Confusion regarding
primacy of Companies Act.

4
Need for standard
booklet clarifying all
matters. Should be
centrally co-ordinated

Q6. Is the Mud Act the best place to deal with
rules governing the management of apartment
units or should this be done through
standardisation of company M&As?

N

N

N

N

Y

Y

N

Y

3

Should be dealt with under Companies
Act. Confusion over what can be disapplied. Should be central authority coordinating. Would help understanding
deficit and reduce confusion.

5

Section 3 - Participation
Q7. Do you believe the MUD Act contributes to
promoting participation?

Y

N

N

N

Y

N

N

Y
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3

People can partake in
budget approval.
Simplifies matters and
people have more
confidence.

Not dealt with explicitly. Interference in
private life. People need to see benefit
from participation.

5

Clarifies directors’
powers and
responsibilities. Stops
life directors.

Q8. Does the MUD Act encourage owners to
become directors ?

N

N

N

N

Y

N

N

Y

2

Q9. Should directors be rewarded financially?

N

Y

Y

Y

N

Y

N

N

4

Reporting requirement onerous. No
provision for training. No centralised
guidelines. Little protection for directors

6
Need to change
company law. Discount
service charges. Agreed
by all members.

Impact on rotation of directors. Attract
for wrong reason. Focus on enhancing
skillsets as reward.

4

Section 4- Financial Management
Silent on the matter. Major flaw of the
Act. No alternative to court system
presented. Need education re obligation
to pay service charges at earliest point in
purchase process. Excuse not to pay.
Contract debt is of little use.

Q10. Does the Act assist with the problems
around the collection of service charges?

N

N

N

N

N

N

N

N

8

0

Q11. Do you believe the management
companies should be given additional legal
powers outside the court system to collect
service charges?

N

Y

N

N

Y

N

N

Y

0

Q12. Do you believe the state should intervene
with developments facing financial difficulties?

N

N

N

N

N

N

N

Y
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7

8
Moral obligation.
Govern policy on sector.
Centralised approach.
Holistic approach.
Financial feasibility
planning

1

Open to abuse. Specialist summary
court. Simple application procedure with
time limit for appeal. Powers to cut
services such as electricity, water and
refuse. Exclude from block insurance
coverage. Fast-track system to Sheriff.
Interference in private sector
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