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In the UK and Ireland respectively, corporate 
compliance by flat resident management companies 
(RMCs), and owners’ management companies 
(OMCs) has proved problematic. 

Anecdotally, RMCs are the type of company most 
likely to be struck off by the UK Companies House. 
Media reports in Ireland reveal troubling instances 
of corporate non-compliance by OMCs. The purpose 
of this article is to consider corporate compliance 
matters for RMCs and OMCs, and their directors. The 
authors reflect on experiences in England and Wales, 
and Ireland, and future potential reforms to improve 
rates of compliance.

 
Company Law: Ireland
In Ireland, most OMCs are not-for-profit companies 
limited by guarantee (CLGs). By virtue of their 
corporate personality they are subject to the 
provisions of the Companies Act 2014. As secure 
property title and the maintenance of property values 
depend on the good standing of the OMC, the 
importance of governance and corporate compliance 
cannot be understated.

Of the sections of the Companies Act relevant 
to OMCs, perhaps the most frequently invoked in 
practice are those governing company membership, 
directors’ duties, and the particular provisions dealing 
with CLGs.

Under section 169 of the 2014 Act, a company 
must keep a register of its members. The register 
becomes relevant where, for example, OMC 
members seek to coalesce to elect directors, pass 
budget items, or set new house rules. An up-to-date 
members’ register is essential, and responsibility for 
its upkeep rests with the directors.

OMC directors, albeit typically unpaid, are bound 
by the same duties as are directors of other bodies 
corporate. Directors’ duties are set out in Part 5 of 
the Companies Act. Acting in the best interests of 
the company, exercising independent judgement, 
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A recent report commissioned by the Housing Agency 
makes recommendations in relation to corporate 
governance, return filings, directors, and other matters 
concerning owners’ management companies in Ireland
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directors facing possible prosecution. It is easy for 
people with busy lives to overlook such requirements 
but equally many who volunteer their time to 
manage the company do a good job and experience 
minimal if any compliance problems.

In both jurisdictions the problems with attracting 
people to be directors may be alleviated to some 
extent by the availability of directors’ and officers’ 
liability insurance, the costs of which should be 
recoverable under the service charge provisions of 
any well-drawn lease.

Multi-Unit Developments Act 2011
In Ireland, the Multi-Unit Developments (MUD) Act 
2011 introduced a limited new layer of governance for 
OMCs. The MUD Act deals mainly with the transfer 
of estate common areas, setting of service charges 
and related matters for managed estates. Running to 
34 sections, the legislation was enacted during the 
depths of the great recession, a period which saw 
many apartments in Ireland lose more than half their 
value. The 2011 Act was intended to balance the rights 
and responsibilities of living in a residential estate with 
having fractional ownership of common areas.

Membership of an OMC
Under section 8 of the MUD Act OMC membership 
transfers by operation of law. On the sale of a 
unit, formal stock transfer forms are not required, 
however, in keeping with Companies Act 2014 
a register of members must be maintained and 
updated. Voting is on the basis of one unit, one 
vote. In mixed use developments, i.e. estates with 
residential and commercial units, under section 2 of 
the MUD Act voting rights must be “apportioned in 
a manner which is fair and equitable”.

The MUD Act imposes additional obligations on 
OMC directors, over and above their responsibilities 
in company law, including new duties in relation to 
financial governance, annual reporting to members, 
and the holding of an AGM.  Section 30 of the 
MUD Act provides an abridged company restoration 
procedure under the Companies Act. Restoration 
without High Court approval is available for six years 
from the date of OMC strike off, in contrast to the 
usual 12-month period for other companies. 

and disclosing conflicts of interests, are duties key to 
contributing to a well-functioning OMC board. 

Companies Act 2014 provides an audit exemption 
for CLGs. However, under sections 334 and 1218 
any one member may seek an audit. The work of 
an auditor may deliver comfort and value to OMC 
members, in terms of assurance and transparency 
around the expenditure of members’ funds.

Company Law: England and Wales
The position in England and Wales is that companies 
owning and/or managing freehold properties and 
comprising flat owners may be limited either by 
share capital or guarantee. There is no stipulation 
that they must be one or the other, with the 
exception of Right to Manage (RTM) companies, 
being a concept introduced by the Commonhold 
and Leasehold Reform Act 2002. The requirement is 
that these must be companies limited by guarantee 
and have a form of Articles of Association or Model 
Articles whose content is prescribed by legislation, 
and covers such matters as membership, calling of 
meetings and voting rights.

The main piece of legislation dealing with 
company law in England and Wales is the lengthy 
Companies Act 2006. This Act does not have any 
particular provisions devoted specifically to property 
management companies. It does however set out 
the general duties of a director which are seven-
fold.  Chiming  with the Irish position, duties include 
promoting the success of the company, exercising 
independent judgment and reasonable care, skill  
and diligence. 

A wide range of administrative responsibilities falls 
on directors, although they may be less burdensome 
for small companies as the 2006 Act provides for 
less formal paperwork to be filed by such companies. 
For instance, they may be exempt from audit, may 
not have to deliver a directors’ report to Companies 
House and may not have to deliver a full set of 
company accounts for filing.

A confirmation statement (previously called an 
annual return) must be filed with Companies House. 
If the company does not do so it runs the risk of 
being struck off the register. This can cause problems 
for flats being sold, as well as the company and its 
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The Volunteer Director
In UK and Irish law, there is no concept of a 
“volunteer” director. As noted earlier, an OMC or 
RMC director owes to the company and its members 
the same duties as does a director of any other type 
of company. A 2016 survey of RMC directors in 
England and Wales by Leasehold Advisory Service 
and Brady Solicitors found that many leaseholders 
and directors lacked a clear understanding of their 
rights and obligations. The study considered the role 
of the RMC director and, while noting it was a  
time-consuming position, it was seen to be a 
rewarding experience.

For houses converted into flats, or for blocks of 
flats in the UK, it is not unusual for the owners of 
the company that in turn owns the freehold to be 
the individuals who own the long leases of the flats. 
With such an arrangement it is frequently set out 
in the leases that the flat owner must be a member 
of the freehold-owning company and that the flat 
owner’s/member’s share is not transferable except to 
a succeeding owner. In the main, there will be one 
share per flat with service charges raised under the 
lease terms so that the fabric, structure and exterior of 
the building and its common parts can be maintained.

The central problem in the UK with leaseholder-
owned and controlled companies which own the 
freehold is a financial one. The company is usually 
under-capitalised because its only property is the 
freehold reversion of the building. This is often 
worth very little, particularly so if the leases are or 
have been extended to 999 years with an income 
from low or nominal  ground rents, if such rents are 
charged at all.  

An application to restore the company to the UK 
register can be made if the company was struck 
off the register and dissolved by the Registrar of 
Companies within the last six years.

The central problem in the UK with leaseholder-
owned and controlled companies which own the 
freehold is a financial one. 

New Report
There is no separate register in Ireland identifying 
OMCs, but it is estimated that there are about 8,000 
in the country. Irish Companies Registration Office 
records indicate that incorporations are running at an 
average rate of three new OMCs each week over the 
last five years.

A recent independent report, Owners’ 
Management Companies – Sustainable Apartment 
Living for Ireland, jointly commissioned by the 
Housing Agency and Clúid Housing, considers 
the position of OMCs, and reviews the limited 
effectiveness of the MUD Act. 

Recommendations of interest to the compliance 
professional will be those for separate regulation of 
OMCs, beyond existing company law enforcement 
mechanisms. The role of the volunteer director is 
considered, and mandatory training is proposed. 
Removal of the audit exemption in the case of 
OMCs is also recommended. The report advocates 
the standardisation of financial accounts to a format 
prescribed for OMCs.  

In the UK, the Companies House on-line beta 
service enables access to information about 
registered companies, but there is no separate 
register identifying RMCs. The UK Law Commission 
made recommendations for reform of the law 
and, in the sphere of freehold purchase and 
RTM consultation papers were issued. The latter 
provisionally proposed that training for RTM 
company directors should be encouraged and well-
publicised, but not mandatory.

OMC and RMC directors may be unversed with 
the complexities of legislation. Familiarity with the 
wider legal framework within which these companies 
operate can help corporate compliance professionals 
in both jurisdictions to guide their clients through 
unfamiliar territory. n
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