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Companies Act 2014


Note: almost all references in the
remainder of this presentation are
to the Companies Act 2014 which,
since 1 June 2015, has replaced all
the prior corpus of company law.
Other legislation includes:



Companies (Statutory Audits) Act 2018 (22/2018)



• Data Protection Act 2018 (7/2018)



• Finance Act 2017 (41/2017)



• Companies (Amendment) Act 2017 (13/2017)



• Companies (Accounting) Act 2017 (9/2017)



• Finance (Certain European Union and
Intergovernmental Obligations) Act 2016 (13/2016)



• Credit Guarantee (Amendment) Act 2016 (1/2016)



• Legal Services Regulation Act 2015 (65/2015)



• Harbours Act 2015 (61/2015)



• National Cultural Institutions (National Concert Hall)
Act 2015 (44/2015)



• Workplace Relations Act 2015 (16/2015)



• Irish Collective Asset-management Vehicles Act 2015
(2/2015)

Functions of the Director


Encouraging compliance with the Companies Act (S949(1)(a)).



Investigating instances of suspected offences and/or non-compliance
under the Companies Act (S949(1)(b)).



Enforcing the Companies Act, including by the prosecution of summary
offences (S949(1)(c)).



Referring indictable offences under the Companies Act to the DPP
(S949(1)(d)).



Exercising a supervisory role over the activities of liquidators and
receivers (S949(1)(e)).

Office of the Director of Corporate
Enforcement (ODCE)
 Independent
 40 staff – mixture of civilian staff and members of An
Garda Síochána
 Divided into 5 Units:
 Advocacy

 Enforcement – including an Assessment Unit & IT Digital
services
 Garda Síochána
 Insolvency
 Corporate Services

Primary sources of the ODCE’s work
 Public complaints: 10 in respect of Management Companies
Jan to Mar 2019
 Mandatory statutory reports from:
 Auditors (S. 393);

 Liquidators (S. 723);
 Receivers (S. 447);
 Examiners (S. 533 and S. 534)
 Referrals from other regulatory bodies
 Cases opened on our own initiative (e.g., based on reports
in the media, thematic reviews etc.)

ODCE’s Enforcement Principles
 The ODCE has a wide-range of options as to how it might deal with
an alleged contravention of the Companies Act.
 We adopt a graduated approach towards enforcement activities by
reference to the underlying facts and circumstances – for the
purpose of applying our limited resources in the most effective
manner possible.
 The aim of these principles is to bring about a more consistent
approach towards enforcement related activities, with the Office’s
limited resources being focused proportionately on indications of
wrongdoing on the more serious end of the spectrum.

ODCE’s Enforcement Principles
 Specifically, in determining whether to initiate an enforcement
process in response to a particular set of fact and circumstances and,
if so, the nature of that enforcement process, the Office will have
regard to the following broad principles:
 the scale and gravity of the issues involved;
 the wider potential impact of the apparent misconduct;
 the potential for further misbehaviour by the relevant
individual/entity;
 the wherewithal of the complainant, where there is one, to
resolve the underlying matter(s) without recourse to the Office;
 the probability of achieving a positive outcome; and
 public interest considerations.

Companies Act offences
Maximum penalty
following summary
conviction

Maximum penalty following
conviction on indictment

Category

Legislation

Category 1

s871(1)

Class A fine (currently
€5,000) and/or 12 months
imprisonment

A fine not exceeding €500,000
and/or imprisonment for a term
not exceeding 10 years.

Category 2

s871(2)

Ditto

A fine not exceeding €500,000
and/or imprisonment for a term
not exceeding 5 years.

Category 3

s871(3)

Class A fine and/or 6 months
imprisonment

Not capable of being prosecuted
on indictment.

Category 4

s871(4)

Class A fine

Ditto

Conviction
 Where such correspondence does not elicit a properly convened
meeting, we may issue directions under Section 175 (5) of the
Companies Act to compel such meetings. The last such occasion was in
2016. In 2014 a management company and its 4 directors were charged
in the Dublin Metropolitan District Court with 18 offences under
Section 131 of the Companies Act 1963 (failure to hold AGM) and 5
offences under 145 Companies Act 1963 (minutes of AGM’s).


The case resulted in 14 convictions under Section 131 of the
Companies Act 1963 and 2 convictions under Section 145 Companies
Act 1963. 1 of the directors appealed his conviction to the Circuit Court
which was heard in October 2015. The convictions imposed in the
District Court in 2015 were upheld.

Investigative tools available
 The ODCE has a significant range of investigative tools at its disposal.
Indeed, the limiting factor tends more often to be available resources as
opposed to available powers.

 Examples of statutory powers which can be invoked by ODCE officers
without recourse to the Courts include:
 S166 and 199, under which the ODCE may require production of
the minutes of meetings of a company’s directors or any Committee
of the company’s Board of Directors (s166), or (s199) the minutes
of any general meetings of a company (i.e., AGMs or EGMs)
 S778 - Production Orders
 S446 and 653 - production of Receiver’s or Liquidator’s books
 S764 -investigation of company ownership

Investigative tools available
 The ODCE has a significant range of investigative tools at its disposal.
Indeed, the limiting factor tends more often to be available resources as
opposed to available powers.

 Examples of statutory powers which can be invoked by ODCE officers
without recourse to the Courts include:
 S.166 and 199, under which the ODCE may require production of
the minutes of meetings of a company’s directors or any Committee
of the company’s Board of Directors (S.166), or (S.199) the minutes
of any general meetings of a company (i.e., AGMs or EGMs)
 S.778 - Production Orders

Common Breaches of Company Law
relating to clgs
 Failure to keep adequate accounting records
 Reckless/fraudulent/insolvent trading
 Auditor/audit related offences

 Directors conduct

What is a company
 A company is a legal structure created by a person usually
to manage an enterprise
 It is a separate legal entity – owners/members
 Can sue and be sued in its own name
 Holds assets, incurs liabilities separate from owners

Company

Constitution

Memorandum of
Association

Articles of
Association

(Name, Type,
Objects, Liability,
Share Capital)

(Publicly
Registered
Internal Rules)

Requirements under Statute
 In setting up a company you receive
 Limited liability

 In return you must provide
 Disclosure
 Accountability

Company Law and Directors’ Duties
Directors - manage company on behalf of members
 Duty under law to the company
 Collective responsibility
 Company law focuses on directors as holders of power

Directors Common Law Duties
Section 228, Companies Act 2014
 Act in good faith and in company’s interest

 Act honestly and responsibly in conduct of company
affairs
 Act in accordance with Company’s constitution (M & As)

 Not use Company’s property, information/ opportunity
for personal/third party gain without member
approval/Constitutional support
 Avoid conflicts of interest: disclosure of contracts sn
231

Breach of Common Law duties
- Not a criminal matter
- No ODCE involvement

Directors
May not have
a capacity to
act
Number of
Directorships

Must notify CRO
within 14 days

Section 142
Resident Director

Section 137

Registration of
appointment

Are you a
properly
appointed
director?

Form B10

Disclosure
Persons who cannot Act
as Director

Name, date of birth,
occupation, home
address

- Undischarged bankrupt

Section 22

- Disqualified/Restricted
- Person under 18 years

Books & Records


Must be kept in the registered office
•
•
•
•

Register of Directors and Secretary – S. 149
Register of Directors’ and Secretary’s interests
Register of Members – S. 169
Register of Debenture holders/debenture copies
Directors’ service contract – S. 231
• Minutes of general meetings, the board & board subcommittees. S. 199

Accounting Records
Adequate accounting records – S. 281
 correctly record and explain the company’s transactions
 at any time, enable the financial position of the company
to be determined with accuracy
 enable the directors to ensure that the financial statements
comply with Companies Act requirements
 allow the financial statements to be readily and properly
audited
 Required to be kept at the registered office or such other
place as the directors think fit

Financial Statements
 Directors are required to prepare financial statements for
each financial year (S.290-295)
 Financial Statements include:

 A Balance Sheet
 A Profit and loss account

 Directors’ Report
 Accounting policies
 Notes to financial statements

Audits
 Statutory Auditor – must be approved and
regulated by their professional bodies, with
oversight by the Irish Auditing and Accounting
Supervisory Authority (“IAASA”)
 Auditors are obliged to report indictable
offences, S. 393
 Audit exemption – S. 360

Board Meetings
 No prescribed timing of board meetings.
Recommend 2-6 times per annum
 Normally held prior to AGM/EGM, provide
members with required notice of meetings and,
prior to AGM, furnish members with a copy of the
financial statements.
 Failure of the board to maintain control over the
affairs of the company is a primary cause of
company insolvency & failure
 Must maintain minutes of meetings

General Meetings
 AGM - S. 175
 Each calendar year - not more than 15 months
 Must be within the State unless otherwise agreed by
Members
 Ensure that sufficient notice is given – S. 181
 At the AGM members usually:
 Review accounts

 Review directors report
 Appoint officers
 Appoint auditors
 Consider resolutions/special resolutions

Annual Returns
 Every company has an ARD and must submit an Annual
Return to be filed within 28 days of the ARD
 Can apply to District Court to move ARD
 Failure to file an annual return is an offence, dealt with
by CRO
 Furnishing False Information
 Penalties to file annual return
 Dissolution of the Company
 Application to CRO/High Court
 Personal liability of officers if continue to trade
 Improper use of the word “Limited” is an offence

Prohibited Transactions with Directors


Substantial Property Transactions

 Where a director of a company (or a person
connected with that director):
 purchases an asset from, or sells an asset to, the
company, and;

 the value of that asset exceeds lesser of €65,000 or
10% of the company’s ‘relevant assets’ (normally
its net assets)
 the transaction must be approved in advance by the
shareholders in a general meeting of the company

Prohibited Transactions with Directors


Prohibition on Loans



In general, a company is prohibited from making a loan or quasi-loan
to a director (or person connected to that director), or from entering
into a credit transaction as creditor for a director, entering into a
guarantee on behalf of a director (or person connected to the director)
or from providing security in respect of a loan or quasi-loan etc. to a
director.



Except if in total within 10% of relevant assets (excluding
guarantee/security)
 Main exception, use Summary Approvals Procedure
 Special resolution/Statutory declaration
 Risk of personal liability for all debts of company

 Ordinarily seek repayment/regularisation

Insolvency
 Criminal Offences
 Pre liquidation offences reportable by the liquidator
 Post Liquidation Offences
 Fraudulent Trading
 Failure to keep adequate accounting records - leading
to the insolvency of the company

Restriction
• Director of an insolvent company
– Not able to prove that acted honestly and responsibly
– Must cooperate with liquidator
– Company need not be in liquidation
– Applies to Shadow Directors (Those in accordance with
whose wishes directors ordinarily act)
• Must have minimum capitalisation of Company
– Private company €100,000, plc €500,000
• Directors can also be disqualified
– Through High Court or by undertaking with ODCE

Corporate Health Check
 Where is the registered
office of the company?
 Are your website and
emails compliant?
 Are you a properly
appointed director?
 What books and records
do you have?
 Who maintains your
accounts, and where?
 Have your books ever been
audited?

 When was your last
meeting of directors?
 When was your last
AGM/EGM?
 What is your annual
return date (ARD)?
 Are you taking advantage
of your power as a
director?
 Are you in financial
trouble?
 Debtors on balance sheet
– collectability?

Sources of Information

Audit Exemption
 The company must lay full Financial
Statements before an AGM
 CLGs are entitled to avail of an audit
exemption under the 2014 Act if they fall
within the small company exemption,
although one member can object and insist
that statutory auditors are appointed

Sn 1218/ CA 2014
 “(1) Any member of a company may serve a
notice in writing on the company stating that
that member does not wish the audit
exemption to be available to the company in
a financial year specified in the notice.”

Directors
 A clg must have at least 2 directors (Sn
1194/ CA 2014)

AGM
 A clg with 2 or more members cannot
dispense with the holding of an Annual
Meeting (Sn 1202, CA 2014
 15 months intervals but once a year

MINUTES
 Directors meetings, Sn 166
 General Meetings: Sn 199
 Members entitled to inspect General
Meeting minutes only
 No formula as to how minutes are to be
drafted

Handouts





Convening of EGMs Sn 178
Persons entitled to notice Sn 180
Proxies Sn 183
Votes Sn 188: note debts due

Question & Answers
Thank You
Follow ODCE on

